
LETTERS PATENT APPEAL^

3 0 6  INDIAN LAW REPORTS. [vO L . VIII

Before Sir Shadi Lai, Chief Jndice and Mr. Justice 
Broadway.

192T ' DAM ODAR DAS— Appellaiit

Jd'ii. J.V. _

MSt. JATTI-—Respondent-
Lettej's Patent Appeal No- 149 of 1S2".

Gimrdimis and Wards A(U, VIII  of 1890  ̂ {^eciiori £%—~ 
W hether a’pj>Hcahle to  yua.rd.ian.'i iiy p o in tG d . h y  vrill~(j(yiirt’~~- 
d u t y  of— to make i n q u i r y .

Held, tliat tie  p.rovisions of section 45 of ilio (juanliana 
and Wards Act are applicable to f>'nar'(lians appoinixitl liy will, 
but action iindei' tlie .section, .should not bc‘. taken until an ea- 
quii'y lias been made to a.sccrtain wlietlver the gii'.vivdian had 
any propeity of tlie minor iji lii.'? po.ssension and e.onlrol, 
wtLick lie is wit]a.]io-lding- anti for wliicli lie is aeo.ountable.

A p p e a l undm' clause 10 o f  the L ettara  Patem t 
from  the ju d gm en t o f  M r. J u stice  Ahclul R n oo f, da ted  
m h  M ay 19^5.

L. C, M e h r a ,  for Appellant.
Nawal K ishore, for lle.s])t)n(!(irit.

J u d g m e n t .

B r oadw ay  J . B r o \d w \y  J .— Tlie appellA.iits ill those two coih  

nected Letters Pafceiit Appe^jils, Darnodar Das aiul 
Maiigat Rai, were appDinted executors mider :i will 
execut'-.d by Vaishno Das on the I7l.li March 1917. 
Erom the terms o f the will it is clear tliat these two 
persons were also appointed giiardiaiis o f  the property 
and persons of the testator’ s minor children. It has 
been urged that the provisions of the Guardians and 
Wards Act do not apply to guardians appointed by 
will. I  agree, however, with the learned Judgt̂ * in 
Chambers that the provisions of the Guardians and 
Wards Act apply to such guardians and that action 
can be taken in regard to them under sections 39, 41
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B e o a d w a y

(3) and 45. It seems to niê  however, that before tak- ^̂ 27 
ing action under section 45 of the Act the CouTt should D amodak  B as 

make an enquiry in order to ascertain whether sucli 
gixardia,ns had any property of the minors in their 
possession and control which they were withholding 
and for which they were accountable. It appears 

that no real anquiry was made by the Court o f first 
instance in this case. So far as ITamodax Das, ap
pellant, is concerned, it is clea-r that he has been 
deliberately avoiding appearance in Court and has 
conducted himself contumatiously throughout. In 
these circ nmsta.nces an enquiry as far as he was con- 
cerned was not possible, and the Court was right in 
proceeding to deal v/ith him under section 45 o f the 
Act, I  would therefore dismiss his appeal with costs.

The case o f Mangat Rai, however, is on a d if
ferent footing. H e lias bi.en appearing reguliniy 
throughout the proceedings and has filed in Court 
■such accounts and documents as he said were in his 
possession. He has also stated that, the account books 
o f his co-guardian Daniodar Das contain a full and 
complete O;ccount of their dealings with the estatf  ̂ of 
the minors, and repeatedly asked that Damodar Da s’ s 
account books should be brought into Court and 
examined. In these circumstances I  would accept 
Mangat B a i’ s appenl and set aside the order directing 
him to pay a fine of Rs. 100. The Court should en
quire into the allegations made by Mangat Rai and 
proceed under section 45 if  after an enquiry it is con
sidered necessary. He is entitled to his costs in this 
€ourt.

SiE Shadx JjAt G/ J,“—I concur. , Shabi, C X
N. F, E. , . ,

Damodar Das's appeal d%Bmis 
M m gat R at’s appeal


