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Before S ir A rlhnr Page, K t ,  C hief Justice, Mr. Justice D as a n d  Mr. Jiisticc
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Divorce Act [IV o/1869), ss.l2, 10, 12 ,13 , 14, l l  —P d ilio n  fo r  divorcc in  p roper  
fo rm — Avermcnt an d  proof o f  ncccssary fa c ts—R cqnin'm cnts o f  the --let 
■—Court's duly.

As divorce affects the status of the parties it is of importance that the neces­
sary conditions to justify a decree for dissolution of marriage should be com­
plied with. It is speciikally laid down in the Act that certain facts must he 
averred and proved before a Court has jurisdiction to pass a decree for disso- 
hitioii of marriage, and in the absence of the averment or proof of the facts 
required bylaw in support of a petition for divorce a decree for divorce will not 
be passed.

P age, C.J.— VVe have considered the form of 
these petitions, and the evidence adduced in support 
of them. There is a good deal of misapprehension 
in the minds of persons who are concerned with 
divorce matters as to what it is necessary to aver 
and prove in a divorce case. As divorce affects 
the status of the parties it is of importance that 
the necessary conditions to justify a decree for dis­
solution of marriage should be complied with. It

*  Civil Reference Nos. 5 and 6 oi 1933 from the judgments of the D istrict 
Court of Insein in Suits Nos. 9 and 22 of 1932 and Civil Reference No. 7 of 1933 
from the judgment of the District Court of Maubin in Suit No. 5 of 1932.
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is specifically laid down that certain facts must be 
averred and proved before a Court has jurisdiction 
to pass a decree for dissolution of marriage.

In Barnett v. /< D. Howe and 1 (1) the Court 
had occasion to point out that
‘‘ there is no averment in the petition that there was no 
connivance between the petitioner and the other party to the 
marriage ; and there was no evidence that there was no collision 
or connivance on the part of the petitioner or to explain the delâ  ̂
of more than two years between the alleged adultei'y and the 
presentation of the petition. There was no direct evidence that 
the petitioner or the respondent professed the Christian religion 
at the time when the petition was presented, or that at such time 
the parties to the marriage were domiciled in India. All these 
facts it was incumbent upon the petiti -;2er to prove.”

In that case the proceedings were sent back 
to the District Court of Hanthawaddy in order 
that the petitioner should have an opportunity of 
putting the proceedings in proper form, and in 
order that the Court on a duly presented petition 
should consider whether a decree for dissolution of 
marriage ought to be passed or not.

District Courts must see that the necessary steps 
are taken to bring a petition for divorce in the 
proper form, as otherwise the proceedings have to 
be returned in order that they may be put in order. 
In none of the present cases is there any aver­
ment or direct evidence that the parties to the 
marriage were domiciled in India at the time when 
the petition was presented. We have considered 
whether in such circumstances we ought to confirm 
these decrees. In the circumstances obtaining in 
each of these cases, however, it appears to us to be 
clear that the parties are domiciled in India and 
we do not consider that it is necessary that the 
proceedings should be further delayed by returning
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the records to the District Courts. But District 
Judges must be careful to see that the due provisions
of the law are complied with in a matter which so 
greatly affects the status of the parties.

Upon the merits in each case the petitioner has 
proved a rigiit to a dissohition of the marriage.
In each case the decree for dissohition of marriage 
will be confirmed.

Das, J.—I agree.

Mya B u , ] .— I agree.

1933 

J a n . 4.

INCOM E-TAX R E F E R E N C E .

Before S ir A rihttr Kl., Chief Ju stk e , Mr. .Insticfi D<is a n d  Mr. Justice
Mya Bn.

IN RE TH E COMMISSIONER O F INCOME-TAX, 
BURMA

V.

TH E RANGOON ELEC TR IC  TRAMWAY & 
SU PPLY Co., Ltd .''

lncome-ta.\ Acl lA7 o f  1922), si'. 7 {i] ,1 8 —S alar ics—Bonn!;scheinc fo r  employees—  
coiiipany’.'i .'ihares as hanuiH's^Shares tran sferred  by fnistci's to 

ei}iployee- on (cvfiHihilion o f acr-vice— 7'ransfi'rs w h e t h e r s a l a r i e s " — Com- 
pojiy's interest in the shat'es.

The assessee company gave annual bonuses to their employees in the shape 
of the company’s shares purchased in the joarl names of the managing agents 
of the conipan}^ and the employee on whose belKilf they were purchased. 
Dividends on the shares were piiid to the employees as they arose. On the 
termination of an employee’s engagement with the company, the managing 
agents as trustees transferred his shares to the employee, The Commissioner 
of Income-tax claimed that this transfer was a payment of “ salaries’’ within the 
meaning of s. 7 (i) of the Indian Income-tax Act, the tax on which the company 
was bound to deduct and pay over to the Income-tax Office under a, 1,8 of the Act..

H eld, that snch a transfer of sliares by the trustees to an employee was not 
a payment o f '' salaries " within s. 7 {1) of the Act. The effect of the company’s 
scheme was that after the shares had been transferred into the joint names of 
the managing agents and an employee as trustees for the employee the com­
pany cKd not possess any legal or beneficial interest in the shares.

Civil Reference No. 17 of 1932.


