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REVIS90NAL CRIMINAL.

Deo. S-r-

Before Mr. Justice Brouclwatj.
GO.DHA, Petitioner 1926

versus
T he  c r o w n . R esp on d en t.

Criminal Revision No. 1192 of 1926

Indian Penal Code, 1860, section 216— ‘whether applicable 
to the actual thief— Duty of Sessions Judge to ̂ weigh the 
evidence before him irrespectkye of opiivion 'hij
another Sesdms Judf/c In connected case against a co- 
accused.

Tlie ivre.sent petititoiiar and qaie Ismail were accused of 
lia.T.ii\g stoilen certain loullocks and tlien, liaving obtained 
Ks. 220 for I'ecoveiing ilieiii. Tlie petitioner absconded and 
Ismail -vvas convicted iinder section 411 of tlie Penal Cfode, 
but ou appeal Colonel Roe, tke Sessionvs Judge, disbelieved 
tlie evidence of certain witnesses and acquitted Ixini. TKe- 
petitioner was subsequently aii'xested, tried and convicted by 
tlie Magisfcrate under wseotion 215. On appeal^ tlie present 
Sessions Judge Held tliat on tlie evidence before him tlie 
accused should liave been convicted under section 411, but 
bowing to tlie opinion of Colonel Hoe, regarding one of the 
witnesses, who had given evidence, he coiifi.n\ied the con­
viction under section 215,

Held, that the {;onviction of the actual thief under seC“ 
tion 215 could not stand.

Held also, that it was for the Sessions Judge heaiing the 
accused’s appeal to weigb the evidence on the record before 
him, and not to accepit the opinion of another Sessions Judge 
on evidence that was not before that Judg'e.

(hieefi-Emp'ress v. MAxliammad AH' (1), and Kelir Singh 
V. EmperoT (2), followed.

A fflica tion  for revision of the order of MeMa 
D w arka  Nath, Sessions Judge, JuUundur, dated the 
7th July 1926, affiruing that o f WAsiti Sahib* Gliaudliii
------- ----------------- ------- -----;-------- --------^ _.... ....

(1) (1900) I. L. R. 33 AU. 81. (2) (192S) 88



19?6 Mii'cin Bakhsh, 'Magistrate, 1st class, JuUundur, 
dated the IMh Juna 1926, convicting the petitioner.

' S h a m b u  Lal, Purt, for Petitioner.
The Chown. Nemo, for Respondent.

J u d g m e n t .

B e o a d w a i j  B r o a d w a y  J . — The ;petitioner in this case, one
Godlia,, soin o f Abdulla, lias been found guilty o f an 
offence under section 215, Indiiiii Penal Code, and 
sentenced to undergo rigorous inipriir^onnient for a 
term of one year, and to pay a, fine o f Rs. 50, or in 
default to undergo a. furtlier term, of rigorous im-. 
prisonment for one month.

It appears that two persons were a,ccused of 
having stolen certain bulloclvs a.nd then of having ob­
tained a sum of Es. 220 for their recovery. Of these 
two persons, Ismail was arrested and proceeded 
against. He was convicted o f an offence under 
section 411, but on appeal the learned Sessions Judge, 
Colonel Roe, found it impossible to believe the evi­
dence o f certain witnesses and Ismail was acquitted. 
The present petitioner Godha absconded while these 
proceedings were going on. He was subsequently 
arrested, sent up for trial and the Magistrate found 
him guilty under section 215 o f the Indian Penal 
Code and sentenced him as stated above. On appeal, 
the learned Sessions Judge clearly gave it as his 
opinion that the conviction of this petitioner should 
have been under section 411, Indian Penal Code. He 
goes on to say “ But inasmuch as my learned pre­
decessor in the previous case found that the evidence 
of the complainant’s son who has been examined 
again in this case was not believable, I  have to bow 
before his decision The learned Sessions Judge, 
Lala Dwarka Nath, is wrong ,in that view. It was 
for him to weigh the evidence on this record and not
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GtQDHA
V.

T h e  G r o w n -.

to accept the opinion of anotlier Judge on evidence 
that was not before that Judge. Be that as it may, 
it is perfectly clear that, in the opinion o f the learned 
Sessions Judge,, the present petitioner was the thief.
Following Queen Envpress v. MuhaMincid A ll (1), and B koadavay J .

Ci'iiiiiiial Revision No. 6 o f 1925, decided by Sir Henry
BcOitt-Sinith J., KeJir Singh v. Em.2oeroT (2). I  must
liold that tlie conviction in this case under section 215
cannot stand. I. therefore, accept this petition, set
■aside the conviction and sentence and direct that
■Godha be released forthvdth.

F. E.
'Aioi^eal acoefted.

REVISIONAL CRIMINAL.
B('fore Sir Shadi Lai, Chief Justice.

BTJA. Petitioner 
versus

T h e  CROWN", Respondent.
Criminal Bevjsjoa H®. 1507 of 192®.

Criminal Procedure Code, A ct V of 1898, sections 110 
ami 2S6— whether defendant wider section 110 has right to 
vceall prosecution witnesses for fivrther cross-examination.

Held, tliat where a person is proceeded against imder 
section 110 of the Criniiiial Procedure Oode, he lias noi lig-lit 
io fnrtlier cross-exa,mine the prosecution mtnesses under sec­
tion 256 of the Coide.

C row n  V. Ahnnad Bcikhsh (3 ),. a,nd Ohintctmon SingTt y . 
E r n fe r o r  (4), followed.

'Emfemv v. Lcinsha alias 7'ura A li (5), dissented from.

■ Case reported hy H. Fyson, Esquire, District 
M(igistTate,AmhalcL , _

” (I) (1910) i T l .  R. 23 aETsI, " {B) I P. 'B., (Or.)’1^6
(2) (1925) 88  I. C. 353. (4) p907) I. X. B. 35 CaL 243. .

' (5) (1910) 9 X. 0, ^ 68 .'
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