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1t is - scarcely necessary ~to say that I regard
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the second appellant as culpable at least equally NeaNver

with the first ; for, there can be no reason to doubt
that it was she who originated and instigated the
plot to murder her husband.

BaAGuULEY, J.—1 concur.
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Registration— Document  presesited  and  registered  afler  cxpiry of time
limit—Defect in procedure—Lack of jurisdiction—Registration dct (XVT
of 1908;, ss. 23, 87.

A document that requires by law registration, if presented and accepted
jor regisiration after the expiry of the four months [rom the date of ils
execution allowed by s. 23 of the Registration Act cannot be said to be
duly regislered in accordance with law. This is not a mere defect in
procedure curable under s, 87 of the Act; the sub-registrar i such a case
has no jurisdiction to register the document.

Ma Pawa May v. SRM.M.A. Firm, LLR. 7 Ran. 624 ; Mohamed Ewas
v. Biry Lall, 3 LA. 160 ; Mujibunnissa v. 4bdul Rahim, 28 1A, 15— referred fo.

K. C. Bose for the appellants.

S. Chowdlisry for the respondents.

Brown, J.—The appellants sued the respondents
on a mortgage deed. The deed is dated the 2nd of
October 1922, and purports to have been registered
on the 5th of February 1923. The suit has been
dismissed on the ground that although the deed
purports to have been registered it was not presented

- for registration within four months of the execution
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thereof, and that the registration is, therefore, invalid.
The endorsements on the deed show that the
application to register was made only on the 5th of
February 1923, The two lower Courts have found
as a fact that it was presented for registration on
that dav, and I can sce no reason for not accep-
ting this finding now. It seems clear, therefore,
that the presentation for registration was made after
the expiry of the four months allowed by section
23 of the Registration Act.

It is suggested that the three days prior to the
5th of February 1923 may have been holidays or
that the office of the Sub-Registrar may have been
closed. There has, however, been no attempt to
prove this, and I think the presumption must be
against the appellants on this point. The person
who presented the deed for registration on behalf
of the appellants was the witness U Chitty. He
makes no suggestion whatsoever that he had attempted
to register the document before, and he says that
he went and presented the dowmcnt for registration
as soon as it was given to him. It must, I think, be
accepted as a fact that the document was only presen-
ted for registration on the 5th of February 1923.

The question for decision, therefore, is whether
in spite of the failure to present for registration
within time the fact that there is an endorsement
to the effect that it is duly registered should be

‘accepted, or whether the errors that have occurred

are curable under the provisions of section 87 of
the Registration Act,

It was held by their Lordships of the Prwy )
Council in the case of Mohamed Ewaz and another v.
Birj Lall and another (1) that it was stating the

(1) (1876) 4 L.A. 166.
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case too broadly to say that unless a deed be
registered in accordance with the substantial provi-
sions of the law it must be regarded as unregistered
though it may, in fact, have been improperly
admitted for registration. Their Lordships, however,
did not find that in all cases where the certificate
required by section 60 of the Registration Act has
been given the document must be held to be duly
registered whatever may have happened before the
regisiration, and it is quite clear from subsequent
decisions of their Lordships that the law could
not be stated in such broad terms.

In the case Mujibunnissa and others v. Abdul
Rahim and Abdul Aziz (1), a document had been
presented to the registrar for registration by a man
- who the registrar knew had derived his power-of-
attorney from a dead man. It was held that this
was not a defect in procedure falling under section
87 of the Act, but that in the case before him
the registrar was acting without jurisdiction.

In the case of Ma Pwa May and another v.
S.R.M.M.A. Chettyar Firm (2) it was held by
their Lordships of the Privy Council that the regis-
tration of an instrument not duly stamped, contrary
to section 35 of the Indian Stamp Act, is an error of
procedure, and that if done in good faith registra-
tion in such cases is valid under section 87 of the
Indian Registration Act, but at page 632 of the
judgment their Lordships point out the distinction
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to: be drawn between the two classes of cases. ..

They remarked on the point as follows:

“In seeking to apply this section it is important to dis- -

tinguish between -defects in- the procedure of the registfar

‘and lack of jurisdiction. Where the registrar has no jurisdic-
tion to register, as where a person  not entitled ‘to® do .. 5o

' (12) 11900) 28 LA, 45, (@) (1929) LLR 7 Ran624 3_;‘ ‘
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presents for registration, or where there is lack of territorial
jurisdiction, or where the presentation is cut of time, the
section is inoperative. On the other hand, if the registrar
having jurisdiction has made a mistake in the exercise of
it, the section takes effect.”

So far as their direct applicability to the present
case is concerned these remarks are no doubt obifer,
but the judgment does contain a very definite
statement that section 87 of the Registration Act
does not apply where the presentation for registra-
tion is out of time.

A number of other cases on the point have
been cited to me, but I do not think it is neces-
sary to refer to them.

It has been contended that at the time the
document was presented for registration it was open
to the party presenting it to apply to the registrar
for permission to register the document in accor-
dance with the special procedure provided by
section 25 of the Act. It is quite clear, however,
that no such application was actually made. The
document was presented to the Sub-Registrar for
registration after the expiry of the four months {rom
the date of the execution, and under section 23 of
the Registration Act the Sub-Registrar had no juris-
diction to entertain the application or {fo register
the document. According to the principles laid down
in the decisions of the Privy Council that I have
refexrred to, it secems to me clear that this is the
correct view of the law. That being so, I must
hold that the lower Couris were correct in their
findings  and that the suit by the plaintiffs was
rightly dismissed.

I accordingly dismiss this appeal with costs.



