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APPELLATE CI¥IL«

Before Sir Shadi Lal^ Chief Justice, and Mr. Justice 
Agha Haidar.

^  K I D A E  N A T H - B E H A R I  L A L  ( D e f e n d a n t s ), 

Nov. 13. Appellants
versus

SHIM BHU N A TH -N A N D U  M A L  ( P l a i n t i f f s ) ,  

Respondents.
Civil Appeal No. 1812 of 1922.

Indian Contract Aot, I X  of 1872, section 51— Non­
delivery of goods— Buye?‘— “ ready and willing''’— whether 
necessary to prove tender of price— Damages— mefLnfre of—- 
where time for delivery extended.

The defendants contracted to sell certain goods but fa il­
ed to notify the plaintiffs (as agTeed) of tlie arrival of tlie 
g-oods, and altlio,iigli tlie plaintiffs accepted tlieir request for 
a po'stponenient of delivery, tlie defendants were siiljseqnently 
unable to perfonn tlieir part of tlie contract, never liaving 
got po.ssession of the goods tliemselves. Tlie marlcei wa.̂  
nieanwliile rising' and tlie plaintiffs lia.d entered into a coai- 
tTact to sell the goods to another fimi who wen’e capable of 
paying the price in cash on delivery. The defendants finally 
repudiated the contract and pleaded that the plaintiffs could 
not maintain an action for damages without proving' that 
they were ready and willing to perfoirm theii- part of the 
contract.

Held, that it was not necessary, for the purposes of sec­
tion 51 of the Indian Contract Act, for the ]'ilainti-ffs toi prove 
that they actually tendered the price.

Held further, that the damages should be calculated with 
reference to the last date, if any, toi which the contract was 
extended, or, to the date on which the conti*act was finally 
broken, namely, by the defendants’ reptidiation.

Ogle Vo Earl Vane (1), and lUeltnum  v. Hayne,^ (2) 
followed.

(1) (1867) L. E. 2 Q. B. 275. (2) (1875) L. E. 10 0. P.



First a fp ea l from  the decree o f  B hagat Jag an  1926
Subordinate Judge, 1st class, D elh i, dated the  Eidae Nath- 

31st May 1922, d irecting the defendants to f a y  to the Behaei L ai 
yla in tifs the sum o f  Ms, 3,196-14-0. Shim bh u  K ath -

Sarda E am  and Sham air  C hand, for Appellants;
Tbk Chand, G opal C s a n d  and  Hem  E a j, for 

Respondents. .

The judgment of the Court was delivered by—

S ir  Shadi L al C. J.— The parties to this appeal 
are two mercantile firms doing business in tiae city of 
Delhi. On the 24th of November, I9I63 the defen­
dants Kidar Nath-Behari Lal, contracted to sell to the 
plaintiffs, Shimbu Nath-Nandu Mai, 25 cases of mus­
lin at a price specified in the bought and sold notes 
executed on that date. The goods were to be imported 
from England by a firm of commission agents in pur­
suance of an order placed with them by Nathu Mai- 
Miri Mai who, it is alleged, had promised to deliver 
the consignment to the defendants. It appears that the 
goods arrived in Delhi in July and August 1917, but 
that Nathu Mai-Miri Mai did not deliver them to the 
defendants, with the result that the latter, after some 
correspondence with the plaintiffs, repudiated the con­
tract.

The plaintiffs thereupon raised an action for the 
recovery of damages arising from the breach of the con­
tract and have obtained from the trial Court a decree 
for Rs. 3,196-14-0. Against this decree the defen­
dants have brought the present appeal, and Mr. Sardlia 
Ram for the appellants has expressly abandoned the 
plea that their liability to deliver the goods; tôr̂ ;%̂  ̂
plaintiffs was contingent upon the perfo?raance of t&  
contract made by them with Kathu
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1926 It is to be observed that the contract between the
KidaT^ath- P̂ r̂ties did not expressly mention any date for the de~ 
B eh ari L al  livery of the goods, but the learned counsel on both 

S h i m b o t  N a t h - sides are agreed that the delivery was to be made soon 
N aottj M a l. after the arrival of the goods in Delhi. Now, the 

evidence on the record shows that 17 cases of muslin 
arrived on the 10th of July, 1917, and that the remain­
ing 8 cases reached Delhi about the third week of 
August. It was obviously the duty of the sellers to 
inform the bn}^ers of the arrival o(‘ the goods, but it 
appears that the former gave no sncli information to 
the latter, and after a, protracted corresiioBdcnoe in 
which they promised to deliver tlic' goods after receiv­
ing them from Nathu Mai-Miri M;il they finally, refus­
ed to perform the contract.

The learned counsel for the appellants, while con­
ceding that his clients were not in a position to deliver 
the goods, urges that the plaintiffs cannot maintain 
an action for damages without proving that they were 
ready and willing to perforin their part of the contract. 
In support of his contention he places his reliance 
upon section 61 of the India,n Contract Act which pro­
vides that “ when a contract consists of reciprocal 
.promises to be simultaneously performed, no promisor 
need perform his promise unless the promisee is ready 
and willing to perform his reciprocal promise.”  
There is, however, ample authority for the proposi­
tion that, in order to prove that a buyer was ready and 
willing to perform his part of the agreement, it is not 
necessary for him to show that he actually made a 
tender of the price. Considering that the market was 
rising and that the defendants did not possess the 
goods which they had contracted to sell, it would have 
been an act of supererogation on the part of the buy» 
ers if they had taken the money to the defendants’
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shop and made a n  actual tender thereof. The evidence 1926 
o n  the record shows that the plaintiffs had entered K id a r  IS'a t h -  

into a contract for the sale o*f the goods to another Behasi L a i  

merchant Ram Sarup, and that the latter had suffici- ^ A m ­

e n t  cash at his disposal and could easily pay for the N a n b u  M a l . 

goods on delivery. We are satisfied that the non-com­
pletion o f the contract was not the fault o f the p l a i n ­

t i f f s ,  and that they were willing and able to c o m p le t e  

i t  i f  i t  had n o t  been r e n o u n c e d  by the d e f e n d a n t s .  It  
must, t h e r e fo p s , b e  h e ld  t h a t  t h e  d e f e n d a n t s  b r o k e  t h e  

c o n t r a c t .

The measure of damages is admittedly the differ­
ence between the contract price and the market price 
on the date of the breach. What was the date of the 
breach in the present case'! As pointed out above, no 
date for the delivery of the goods was fixed in the con­
tract, but the parties intended that delivery should be 
made within a reasonable time after the arrival of the 
goods in Delhi, and that the sellers should give intima­
tion thereof to the buyers. The sellers, however, did 
not notify the buyers of the arrival of the goods, but 
on the other hand they wrote to them from time to time 
that they would deliver the goods on receipt thereof 
from the firm who in turn had entered into a contract 
o f  sale with them, and finally repudiated the contract 
on the 27th of August, 1917, so far as 17 cases were 
concerned, and on or about the 19th of March, 1918, 
in respect of the remaining 8 oases. It appears from 
the documentary evidence that there was in effect a 
request by the sellers to postpone the time for perform­
ing the contract, and that this request was accepted 
by the buyers.

Now, the rule enunciated in Offle v. Karl/ ¥ m e
( 1), and subsequently affirmed in several case& (mde,
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1926 inter alia, Hickman v. Haynes (1), is to the effect that 
Kidae Nath- where the time for performing a contract of sale has 
Behaei Lal |)een postponed at the request either of the vendor or 

Sh im b h u  N a t h - the purchaser, and the contract is ultimately broken, 
N and u  M a l . lias the effect of deferring the period at which the 

breach takes place. In such cases, damages are to be 
calculated with reference to the last date, if  any, to 
which the contract was extended, or to the date on 

. which the contract was fiiially broken. As stated 
above, the defendants must be deemed to have broken 
the contract on the 27th August, 1917, an.d 19th Marcli, 
1918.

The trial Judge has, after considering the evi­
dence produced by the parties, determined the ma.rket 
price of muslin on the aforesaid dates, and calcula.ted 
the aBiount of dama,ges which the plaiiitiffs are entitled 
to recover from the defendants. The finding record­
ed by him on this point has been impugned by the a,p- 
pellants as well as by the res]}ondents who have prefer­
red cross-objections, but we are not prepared to hold 
that the decision of the learned Judge is wrong or that 
there is any adequate ground for remitting the case 
to him for a re-trial of the issue on the qumitnm of 
damages. We accordingly dismiss both the appeal 
and the cross-objections, and direct the |>arties to bear 
tlieir own costs in tin's Court.

N. F. E.

yi qy'iicml dismissed.
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(1) (1875) L .  R. IO 0 , p. 598.


