
1026 trict and tliat in case of contest they liave generally
Ẑ kajThussam valid. There is observable a general tend-

V. ency among sonless 8 ay ads to leave their property to
instead of collaterals, and as daughters are' 

excluded from succession by custom, sonless proprie­
tors make wills or gifts in tlieir favour. We therefore 
are of opinion that the concurrent finding of the 
Courts below on the question of custom is correct and 
we dismiss the appeal, with costs.

a. E. 0.
A'p'peal d'Lwiissed.
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Before. Mr. Ju,rUce Broadway and Mr. J'usUce Za.far Alu

1926 BHOlSfDU M A L (P l a in t if f ), Appellant

MUHAMMAD AHMAD-MUSHTAQ AHMAD  
(D e fe n d a n ts ) , Eosprm dents.

■ Civil Appeal No. 2764 of 1925.

Civil TMwed'ii.re Code, Act I' of WOS, Omler Z X A F // ,  
rule 1, claMjse (e) (added hy the hah ore Ihg^i Court)—Suit on 
nec/otiahle instru'inents— Stf'rih'inafy qrvocejhire ‘i7i— e,rlennion 
of, to District Jvdrje a.nd Suh-Jud,ge.<i, l^t claims, of the Delhi 
Promnor— VaUdtty of danse— Secti'm î 122, 128— Consistent 
with “  body ”  of the Code— meMning of-

Tlie Senior Siibordiiiaie Jiidg'e at Di^llii, in dealing* with 
two suits upon Enndis instituted Iti lu’s Gotivt, applied tlie 
suniuiary procedure laid down in Ordf̂ i- XX XVIT of the Oivil' 
Procediu’e Code. He lield ilnit. Im liad jurisdiction to do wo 
iinder clause (e), added to lule 1 of th(! ( )rde«* l>y the Tjalioare 
Hig-h Court, vv’hicli clause is to tlic' effefd: (liat the Omrrt.s of 
tlie District Judge aad Subordinate Judf^es of tlie 1st class 
of the DelJii Province shall have tliese powers. It  was e x ­
tended that inasmiKih iis the Tialiore Hiffli Court was not 
Hientioned in rule 1 of Order X X 'X V II, the additicm, thereto- 
ol sub-clause (e) by the Laiore Hig'h Coxirt a]inoiin.ted to &



(leIeg*atioai b y  th a t  I lig 'li  C o u rt o f  pow ers wli.icli it  d id  n o t 1 9 2 6

it s e l f  p ossess an d  w as '\iltra v i r e s .  T liis  co iite iitio ii w as a c ­

ce p te d  l)y  tlie  D is tr ic t  Judgie o-n a p p ea l w lio  tlie re u p o n  d is -
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B h o n d u  M al

V,
m assed tlie  p la in t i f f ’ s s u it s .. M u h a m m a d

H e l d ,  th a t  siib -ela iise  ( e ) ,  l ia v in g  been, added  to  O r d e r  
X X X V I I ,  ru le  1 in  a c co rd a n ce  w itli th e  p roced u re  la id  dow n  A h m a d .
in  sectio n  1 2 3  qf th e C iv il P ro c e d u r e  C od e , and n o t  b e in g  

in c o n sis te n t w ith  the p ro v isio n s c o n ta in e d  in  th e  “  b o d y

in  sectio n s I— 1 58 ) o f  th e  C o d e , w as in tr a  v i r e s .

H e l d  a ls o , tha,t even  i f  th e  p ro ced u re  o f  th e  first C ou rt  

h a d  b een  'u ltra v ir e s  th e  D is t r ic t  J u d g e  sh o u ld  n o t h a v e  d is ­

m isse d  th e p la in tiff-'s  su its b u t  sh o u ld  h a v e  rem a n d ed  th e m  

to  th e  low er C ou rt fo r  tr ia l b y  th e  o rd in a ry  p rocedu re  fo r  the  
tr ia l  nf su its .

Second appeal from the decree of D. Johnstone.
Esquire^ District Judge, Delhi, date.d the 27th July 
1925, reversing that of Bliagat Jag (in Nath, Senior 
Subordinate Judge, Delhi, dated the 25th February 
1925, aiul dismissing the cUiim.

Shamair Chand, for Appellant.
Neffio, for Respondents.

J u d g m e n t .

BroadAVAY J.— This and tlie connected appeal 
No. 2765 of 1925 have arisen out of two suits insti­
tuted by Bhondn Mal against Muhammad Ahmad- 
Mnslitaq Ahmad, both parties being of Delhi. The 
first suit was for a sum of Us. 600-18-6 and the second 
suit for Rs. 1,002-13-6. They were both based on 
Htmdis and both the s u its  were instituted in the 
Court of the Senior Subordinate Judge at Delhi whose 
powers are unlimited as to his pecuniary jurisdiction.
The defendants, while admitting the execution of the 
Htmdis, pleaded an oral agreement to the effect that 
the parties had arranged that on the due dates only a 
certain portion of the monies would be paid up, fresh 

being es^ecuted for the balances remaining.

l̂ ROAXtWAY J.
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1926 learned Senior Subordinate Judge acting imder
Bhondu Mai- notification No. 225-G., dated, tlic 5tli July 1923, by

virtue of wliicli clause (e) was added to Order 
M u h am m ad  .

Ahmad-Mush- X X X V II, rule 1, proposed to deal with both- these
TAQ Ahmad, cases u n d er  Order X X X V II wliicli prescribes a sum- 

B r o a d w a t  J, inary procedure for the disposal of suits of tbis 
nature. Objection to tJiis was taJceii by the defen­
dants in both, cases. A. reference was made by tl\e 
learned Senior Subordinate Judge to this Court pur­
porting to be undei,' section 113 of the Code of C.'iivil 
Procedure. This refere.nce 'w;xs returned by this 
Court under an. ordev passed l)y Mr. Justice Harri­
son wiio held that', it was incoinpetent. The learned 
Senior Subordinate eTud;"e therc;iip(')n proceeded to 
examine the question and holdin.î ' that he was autho­
rised to act under Oi:’der XXXVTI dealt wi.th both 
the suits in accordance with tlie ])rocedure ]>rovided 
by that order. He decided both the suits on the 
merits a,gainst the defendants and decreed the plain­
tiff’s cla,irn in each, instance. Tlie defendants there­
upon preferred appeals against the decrees in the 
Court of the learned District Judge before whom all 
other grounds of appeal were abandoned, the only one 
pressed being the one attacking the jurisdiction of 
the learned Senior Subordinate Judge to hear the suits 
under Order X X X V II. It w as contended ttiat des­
pite the fact that the addition referred to al)ove to 
Order XXX V II, rule 1 , had been made by this Court 
with the sanction of the Governor-Cseneral in Council 
the action of this Court w as ultra inasTniich as 
it offended against the provisions of sections 122-128 
of the Civil Procedure Code. It was urged that in­
asmuch as this Court had not been, mentioned in rule 
1 of Order X X X V Il as one of the Courts entitled 
to have resort to that order it was not possibly for this
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Court to pass a rule which amounted to delegating 1926
powers that it did not possess to Courts subordinate
to it. These contentions were given effect to by the v.
learned District Judge and both the suits were dis-
missed. taq  A h m a d .

The plaintiff has come up to this Court in second B roadw ay  J . 

appeal against the dismissal of the two suits through 
Mr. Shamair Chand and it has been contended, 
firstly, that the rule in question was intra vires and, 
secondly, that in any eyent, inasmuch as the Senior 
Subordinate Judge had jurisdiction to try the suits, 
the learned District Judge should have remanded the 
case to that Court to be tried under the ordinary pro­
cedure for the trial of suits and not have dismissed 
the plaintiiFs claims. There can be no doubt that 
there is considerable force in the second contention.
The learned Senior Subordinate Judge at Delhi cer­
tainly had jurisdiction to try these cases under tha 
ordinary procedure. The mere fact that he tried them 
under a special procedure would not result in the 

.plaintiff’s claims being dismissed as they have been.
In my judgment, however, the first contention also is 
correct, and this Court acted intra t îres in making 
the rule in question. Order X X X V II  of the Civil 
Procedure Code prescribes a certain procedure to be 
adopted for the trial of suits and in rule 1 a provi­
sion has been made that this special procedure shall 
only be followed by certain Courts. As originally 
enacted the Court of the Senior Subordinate Judge 
at Delhi was not one of the Courts so empowered,
Section 121, Civil Procedure Code, lays down that 
the; rules in the first schedule shall have effect as if 
enacted in the body of this Code until annulled or al­
tered in accctrdanbe v îth the provisions ol this part, 
i.e., part X. The body of the Code referred to is ob~



1926 viously composed of sections 1 to 15B. Section 122 
B hon^M al empowers tlie High Courts froiii tiiiie fc(_) time, after 

v. preyious piiblicci.tion, to make rnles their
procedure and t1ie ])i'0€edirre of iMvil C'Oin’tB ŝnb- 

TAQ A h m a d , jeet to their snperiiitendeiiee ;:rnd iti’IY in th(‘ exercise 
Broakway ,T power aminl, alter or a-dd to ;d,l o:f’ any oi: the

rules ill the fixst Beliediife. Be(̂ ‘tio:n 128 providers that 
any nik ŝ made in t]'û  exercise of tiris powivr (d,!all not 
be inconsistent with. th.e provisions in the body of tliiw 
Code, that is to say, the ■|)rovi«ioiia contained in sec­
tions 1 to 15R but, Hid')jec;t t'liei'eto, may provide foT’ 
any matters rehxtiiig to tlie priseedore ctf Civil (.'oiirtH 
and in particular, ajiy ma,tiers reflating* to snmniary 
proeedrrre in snits o,n contrac'-t, snb-chinse (/) ef 
section 128. In the exei’cise of the powers c,unferred 
by section 122 this Court a,diied sul>-(danse (e) to rnĥ
1 of Ord,er X X X V I l which wrts dnly pnblislied and 
received the assent of the proffer a.iithority and a,fter 
that was gazetted in a, pro|)ei“ manner. Tlint addi­
tion is to the effect tlia.t tlie O'Diirts of tlie. Disti'iet 
Judge and Subordinate Jndg'esof the hrst cla.ss of tlie 
Delhi Province shall have these powers. As I under­
stand the situation, tliia empowers the (courts named 
in the new rule to try cases which are within their 
pecuniary and territorial jurisdictions in nc^cordance 
with the procedure prescribed in Order X X X V I l, 
rules 2 to 7. The making o f this rule does not confer 
on any of the Courts any pecnnia^ry or , territorial 
jurisdiction but merely recognises the jurisdiction that 
they already possess and empowers them to follow a* 
certain definite procedure provided for the expeditions 
disposal of suits coming within their ,pnirview. In  ' 
these circumstances, in my judgment, the, view taken 
by the District Judge is wrong, I  hold that the 
learned Senior Subordinate Judge was entitled ter

160 INDIAN LAW REPORTS. ] VOL. Vin
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adopt the procedure he did and inasmuch as the 
grounds attacking the decision of the trial Court on 
the merits were definitely abandoned before the learned 
District Judge I accept both the appeals and grant 
the plaintiff a decree in each case in the terms of jthe 
decree; passed by the trial Court. The plaintiff will 
be entitled to his costs in this Court in both the 
appeals, and in the Court of the District JudgO.

Z afab A li J .— I agree.

N. F.  E .
A p'peal accented.

1928 

B h o n o t M ai.
V.

M u h a m m a d

Ahmad-MusH" 
TAQ A h m a d .

B e o ad w at  j .

Zafab. A li J.

MISIXELLANIOUS GIVIL.
Before Mr. Justice Harrison and Mr. Justice Addison.

HIS HIGHNESS t h e  MAHARAJA o f  FARIDKOT 
(P l a in t if f ) Petitioner

versus
AN ANT RAM a n d  o t h e r s  (D e f e n d a n t s ) 

Respondents.
Civil Miscellaneous No. 126 of 1925.

(Civil Appeal No. 3 9 1 9  o f  1 9 2 0 .)

Civil Procedure Code, A ct V  o f 1908, Order X L I, rules 
20 and 33—Appellate Court—whether competent io implead 
a party omitted in lower Court’s decree— Sections 151 and 
152— Inherent power of Court—Whether applicable^ when 
trial Court rwt moved to rectify the omission.

In execution proceedings hy K . and / .  objections filed 
by i2. to tke atiachment of certain pT-operfcy were dismissed, 
wherenpon B . bronglit the present suit against K, and / .  
The trial OoTirt dismissed the suit in tota, but both' in its 
Judgment and in framing the decree omitted all reference io
A. iV̂ ., «3D.6 o£ J /s  ionSj who, oii tKe death of bad been 
impleaded in the suit. M. appealed froan this decree, and on 
the day fi:s;ed for the bearing of apipeal, applied to bavft 
i-. N. added as a respondent.

' * Reid, tlkat it is for the Oourt whicb makes sucli omissio-n'
and tM t Court alone to put it i^gbt -i^dear section 151 of tiffe 
Oode. b d d  tKat app^Hste,; this stagie

1926 

May 28,


