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the plaintiffs’ evidence. In my judgment the deci- 1926
gion of the Courts below is erroneous owing t0 the jromianns

fact that they have taken a wrong view on the question BAKI:ES;IXHKIARAM
of the onus in this case. _ 2.
1 would, therefore, accept the appeal and grant MU%&”};AD_

the plaintiffs a decree for the amount claimed with Muwsanvip

costs throughout. Bawmsn.
Zarar Ar1 J.—I1 concur Zavar Arx J.
N. F. E.
Appeal accepted.
APPELLATE GIVIL.
Before Mr. Justice Addison.
KHUDA YAR AND oTHERS (PLAINTIFFS). 1926
Appellants Neow. 8.
versus
MUHAMMAD YAR sxp orHERS (DEFENDANTS)
Respondents. '

Civil Appeal No. 2340f 1926, °

Custom—3Succession—~Awans of Mauza Nammal, district
Mianwali—whole-blond—vhether excludes half-blood—Riwaj-
i-am.

Held, that among Awans of M avze Nammal of the Mian-
wali district a brother of the whole-blood succeeds to his
deceased brother’s estate to the exclusion of his brother of
the half-blood.

Khuda Yar v. Ahmad (1), Masta v. Pohlo (), and Mu-
hammad v. Tara, Civil Appeal No. 286 of 1898 (unpublished),
_referred to. ;

Sher Khan v. Muhammad Khan (8), and Ghulam Mu-
hammad Khan v. Nur Khan (4), discussed.

Second appeal from the decree of Rai Sahlb,j
Lala Skibbu Mal District Judge Mzanwalz ’ |

(1) 83 P. R. 1919. @ (1923) L. LR, 5 Lah 7.
(2) 52 P. R. 1896. .. (4) 65 P. R, 1917,
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the 81st August 1925, reversing that of Lala Har

Sarup, Swbordinate Judge, 3rd class, Mianwali,

dated the 15th June 1925, and dismissing the claim.
G. R. Knanwa, for Appellants.

M. L. Puri, for Respondents.
J UDGMENT.

Appisoy J.—The sole question in this appeal is
whether by custom amongst Awans of village Nammal
of the Mianwali district s brother of the whole-blood
succeedg to his deceased brother’s estate to the exclu-
sion of his brother of the half-blood. The trial Court
found that he did not, while the lower appellate
Court found that he did. The plaintiffs have pre-
ferrod this second appeal, after obtaining the neces-
sary certificate under section 41 (3) of the Punjab
Courts Act.

Tt is common ground that the Pugwand rule (per
capito) has now superseded the Chundavand rule (per
stirpes) so far as succession to the father’s estale is
concerned. That being the case, the general rule of
custom is stated as follows -in paragraph 26 of
Rattigan’s Digest of Customary Law :—

“ In the case of collateral succession, in a contest
between the whole-hlood and the half-blood, the Court
may presume, until the contrary is proved, that when
the property of the common ancestor was distributed
per capita (pagvand), the whole-blood and half-blood
succeed together : but where brothers of the whole-
blood subsequently form separate groups and so regu-
late succession among themselves as to alter the ori-
ginal rule of dlstmbumon the presumption will cease
to operate. The initial onus, therefore, lay on the
defendant, but in order to discharge it, it was suffi-
cient for him to establish that he and his full brother,
now deceased, formed subsequently a group amongst
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themselves distinct from their half-brother, whose
sons the plaintiffs arve. This plea was taken by the
defendant, but the trial Court decided against him
on that question. The District Judge on appeal held
that in the present case there was evidence that the
deceased and his full brother lived together, cultivat-
ed their land jointly, and formed a separate group
from their half-brother. It was objected that this
was not a proper finding and did not conclude the
matter as he should have called the evidence on the
point “ good *’ or evidence “ which proved . Tt is
clear, however, that he meant it to be a full finding.
In all probability he had the report. Sher Khan v.
Muhammad Khan (1), before him when he was
writing. Tt is there stated :—“ It may bhe said at
once that there is no evidence of the respective de-
scendants of the two months having formed them-
selves into separate distinct groups *’. The District
Judge meant to say that it was different here, though
he might have expressed it more clearly. Besides.
it is established that, though the holding remained
joint, the Revenue papers up to 1921 after 1908
showed the two fuoll brothers cultivating jointly the
land. which they held. while the half-brother cultivat-
ed his separately. This amounted to a private family
partition. This condition of affairs was also support-
ed by oral testimony which should not have been reject-
ed in face of the revenue entries. There is no doubt,
therefore. that the two full brothers did constitute
themselves into a distinct group, separate from their
half-brother. It follows that there is mo presump-
tion that the whole and half-blood succeed together.
In connection with this question I m1qht also refer w

1y (1923) I.-L. R. 5 Lah. 117, 120

1926

Kuupa Yar
2.
MuomaMMaD
Yir.,

Appisow J.



1926

———n

Kuupa Yar

.
MumammaDp
Yan.

Appisox J,

130 INDIAN LAW REPORTS. [vorL. virt

the remarks in paragraph 3 of page 39 of the report,
Khuda Yar v. Ahmad (1).

I next come to the Customary Law of Mianwali
district. In the Riwaj-i-am prepared in the Settle-
ment of 1878, it is said that after the death of a
sonless brother his full brother excludes his half-
brother whether the land is ancestral or not, but it is
added that in families where the half-brothers are
stronger than the full brothers and the property
still joint, then all succeed equally, though if the
property is divided, then in no ease does the half-
brother take a share. An instance from Chakrala
village is given in that Riéwaj-i-am, according to
which the full brother excluded his half-brothers.
In the Riwaj-i-am of 1908 it is recorded that though
sons of all wives inherit equally from their father
vet on the death of a son the custom as to succession
by brothers is different. Among Pathans, with three
exceptions and among Sayyads, the full brother
succeeds in preference to the half-hrother. Among
the three exceptions to the Pathan Rule and among
Hindus, the full and half-blood succeed equally. The
Jats also said that they followed the rule of equal
succession hut several instances were quoted amongst
them in which full brothers excluded half-hrothers.
The Bilochis were equally divided as to which of the
two customs they follow. The Awans were also
divided on this question, succession having taken
place both ways. Four instances are given in this
Riwaj-i-am where Awans of Nammal, the village in
question in this case, followed the rule of succession
by the full blood, while five instances are given where
Awans of the Chakrala Thammenwali tract followed

(1) 33 P. R. 1919,
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the rule of equal succession. This means that ten
instances are given in the two Riwaj-i-ams, namely,
one instance from Chakrala given in the first docu-
ment of 1878 where the full blood succeeded, while
five instances are given in the 1908 document from
the Chakrala tract where there was equal succession
and four instances are given from Nammal where the
whole blood excluded the half-blood. All these in-
stances are admitted and are not in dispute. The

later instances, which will be discussed hel eafter, arc
also not in dispute.

It follows that the old Riwej-i-em, which re-
mains a valuable piece of evidence (see Masta v.
Pohlo (1), was in favour of the full-blood excluding
the half-blood, but that in the interval between 1878
and 1908 opinion became divided and some Awans on
the later occasion, stated that they followed one rule
and some that they followed the other. The instances
in favour of equal succession were all from the
Chakrala tract and instances the opposite way from
Nammal. The new Ruwaj-i-am shows further that
some tribes still adhere completely to the old rule of
the full blood while other tribes, including the Awans,
are about equally divided in opinion between the two
rules. While there was thus a general rule in 1878,
the rule of the full blood had come into some disfavour
by 1908, but it still preponderated on the whole,
though Awans were divided as to the custom.

There are two distinct tracts in Mlanwah dis-
trict where Awans reside. One is the high-lying

tract of Chakrala-Thammenwali which is at a long
dlStELIlQe, and separated from the jlowlyllng“qr‘a‘,g‘t,,@;ff
Nammal-Dhibba, There is nOthing to fshorw’,"'thatfthe;

(1) 52 P. R. 1896.
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Awans in these two tracts belong to different sub-
divisions, but the instances already quoted go to
prove that in the Chakrala tract the Awans changed
trom the full blood to equal succession between 1878
and 1908, while in the Nammal tract the iustances
are all of full blood succession. 'This seems to have
furnished the ratio decidendi in G lalow Muhaminad
Khan v. Nur Khan (1), where it was held that in
Chakraln amongst Awans all brothers succeeded
equally. It was pointed out there that the rule of
succession as between brothers varied according to the
Customary Law of the district, and that none of the
instunces relating to the exclusion of the half-blood
came from Chakyala itself. The old Riwaj-i-am
does not seem to have been quoted and there was no
question in that case of separation into two groups.
By analogous reasoning it seemns to follow that the
Awans of the Nammal tract have adhered to the old
custom which still pr evails in foll force amongst them.,
Even though the Awang of the two tracts cannot be
said to comstitute two different sub-divisions it does

not follow that these Awans must neceskarily follow

the same custom in matters of succession like the
present. Custom does vary from locality to locality.
The Awans of the Nammal tract are obviously more
conservative than members of their tribe living in
the other tract and have continued to follow the old
customary rule. which is also the rule of succession
according to their personal law (Muhammadan).

It remains to examine the other instances proved.
In favour of the full blood I have already noted the
instance from Chakrala given in the 1878 Riwaj-i-am,

and the four instances from N‘meal (one of them is

(1) 651’ R ]91:
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in fact an instance from the nelghbommg village of
Dhibba) given in the 1908 document. -~ The sixth in-
stance is a judicial one—Muhammad v. Tara and
others (Civil Appeal No. 286 of 1898). It was held
by the Chief Court in that case, which came from
Nammal, that half-brothers had not succeeded in
proving that they succeeded along with full brothers
and that the Riwaj-i-am was against their contention.
The fact that this case went to the Chief Court was
not apparently brought to the notice of the learned
Judges who decided Sher Khan v. Muhammad
Khan (1).

The seventh instance of full bloed succession
comes after 1908 and is a case from Dhibba (adjoin-
ing Nammal). In 1910 on the marriage of the
widow of Sultan his four full brothers, Rahman,
Khan Zaman, Jehan and Muhammad Zaman, ex-
cluded three half-brothers Bega, Fajra and Noor Nai.

Again (8th instance) in Nammal, in 1920, on the
death of the widow of Muzaffar his full brother,
Allah Yar, excluded the half-brother, Sher.

Lastly (9th instance), in 1923, in Nammal, on the
~ death of Ghulam Muhammad, his full brother,
Muhammad Khan, excluded two half-brothers, Ahmad
and Khera.

The last two instancesr are not without value,
though there may yet be time to dispute them, as they
clearly show that in Nammal up to the present day
the old rule persists Of these 9 instances of full
blood succession, six come from Nammal, two from the

neighbouring village of Dhlbb& and one from-
Chakrala, the solitary instance in the latter place

being prwr to ]878
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On the other hand, there are four instances of
equal succession in the Chakrala-Thammenwala tract
given in' the Riwaj-i-am of 1908. The fifth instance
of equal succession comes from Dhor Yaru Wala vil-
lage near Mianwali town, removed from the two
main Awan tracts. (See Survey map attached to the
judgment of the District Judge). This is also given
in the 1908 Riwaj-i-am. The only other case is that
reported as Sher Khan v. Muhammad Khan (1), and
it comes from Nammal. The plaintiff in it set up a
special family custom and failed to prove it, that fact
being emphasised frequently in the judgment. It is
impossible to say what the decision in that snit would
have heen, had the case set up been that the Awans
of Nammal had continued to follow the old custom
given in the first Riwaj-i-am, as that document was
not before the Court in that suit. TFurther, it was
held that there was no evidence of separation in that
case. It cannot, therefore, be taken as an authority,
binding upon me in this case, though even in it the
difference as regards this custom between the two
tracts was apparent. I have already discussed
Ghdam Mouhammad Khan v. Nur Khan (2).

In Nammal, therefore, it has been established
beyond doubt [there being no exception to the rule
there except the case Sher Khan v. Muhammad KlLan
(1) where the plaintiff set up a special family custom
and failed to prove it] that the rule of succession
amongst Awan brothers is that the full blood excludes
the half-blood. This is in accordance with the old
Riwaj-i-am and with thespersonal law of the parties.
Though, therefove, the Awans of the two tracts were
divided in opinion when the Riwaj-i-am of 1908 was
drawn up, it is clear from the instances quoted that the

(1) (1928) 1. L. R. 5 Lah. 117, (2) 65 P. R. 1017,
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Nammal villagers adhered to the old customary rule
and that the villages of the Chakrala tract favoured
the newer rule of equal succession. The fact that these
latter villages have changed an old custom cannot
affect the villagers of Nammal, who have adhered to it.
In my judgment, therefore, the decision of the learned
District Judge was correct.

A decision strictly in point is Khuda Yar v.
A hmad (1), though it was about Jats of the Mianwali
tahsil and district. The Jats according to the later
Riwaj-i-am asserted the rule of equal succession
though there were instances of the full blood exclud-
ing the half-blood, whereas the Awans did not assert
either rule universally but were divided as to what
the custom was. Yet in a case similar to the present,
it was held that the burden was upon the half-brothers

to establish that they succeeded with the full brothers -

and that they had failed to discharge it. The evidence
in the present case goes further and proves that in
Nammal amongst Awans the full brother excludes the
half-brother, this being the invariable rule, followed
from ancient times, though amongst the Awans of the
separated Chakrala tract a new custom appears to
have arisen, as held in Ghulom Muhammad Khan v.
Nur Khan (2).

' For these reaSons I dismiss this appeal with
costs.

4. N. C.
Appeal dismissed

e ———————

(1) 83 P. R. 1919. (2 66 P. R 1917..
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