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V,
B a l m o k ah d .

off probably for a lesser &um than was entered in tlie 1926 
deed of sale and thus got the whole of the amount r^llia"ram  
entered in the deed o f sale from Rallia Ram by 
bringing criminal proceedings does not render those 
debts any the less antecedent to the sale itself. In B boad-w a y  J , 

these circumstances, in my judgment, it is perfectly 
dear that the present suit has been brought in bad 
faith and I would therefore accept this appeal and 
dismiss the plaintiff's suit with costs.

The cross-objections will also be dismissed with 
■costs.

Z afar A lt J .— I a,-gree. 
N. F. E.

A'ppeal accepted.

Z afar  A h  J .

APPELLATE Ci¥IL»
Before Mr. Justice Broadivay and Mr. Justice Za-far Ali.

MIJHAilVfMAD B A K H SH -K A R A M  E L A H I 
( P l a i n t i f f s ) .  Appellants 

versus 
SH A D I MITHAM M AD-M IJHAM M AD BAKHBH 

( D e f e n d a n t s ) ,  Respondents.
Civil Appeal No. 1397 of 1923

Indian Evidence Act, 1 of 1872, section 102—'Onus pro<- 
"baiidi— Suit f o r  money due— halmices: o f a c G o u n t s i g n e d  

hy d e f e n d a n t s — e f f e c t  o f .

In. a suit for money due as the result of dealings witli 
the defenda,nts whie}i had extended over a. definite and stated 
period tlie plaintiffs relied upon certain balances in their 
favour which had heen signed by the defendants. The trial 
Court dismissed the suit on the ground that there was no 
proof of the separate items upon which the balances had heen 
struck nor of the delivery of goods to which cert.ain of those 
items applied.

Held, (on second appeal) that the onm wiia upoii ilie 
defendants to rebut the presumptions arising from their hair
ing signed the balances stiruek.

1926 

Nov. 3.
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1926 Ram Chand v, Chhminu Mai (1), followed.

E l a h i
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B a k h s h .

M uham m ad  Held further, that as the partie.s were tlirouglioiiit a.ware
B a k h sh -E a ra ij of wliaiti they had to prove, the errDneous view  taJven. by the 

lower Courts as to o m u  wa,a not a suf0,eient ground for' re
manding' the case in order to give the defendants a second 
oppn'trtiinity of rebutting* tlie plaintilFs evidence.

Second apfeal fro7ti the dfioree of A. L. Gordon 
Walker, Esquire, Additional Judge, Lahore, dated 
the 5th March 1923, affirmmg that o f Sayad Nisar 
KutaJ), Subordinate Judge, 2nd class, Lahore, dated 
the SUt May 1922, dismissing the p la in tifs ’ suit.

T irath  Ram , and MtrHAMMAD A m in , fo r  A bbul. 
Qadir , for Appellants.

S h u j a - ij d -T )i n , for Respondents.

J u d g m e n t .

Bhoadwatt J . B r o a d w a y  J.— The firm, Miikammad Bakhali-' 
Karam Ilaiii sued tlie firm of Sliadi Miihaminad- 
Muhammad Baklish for a sum of Rs. 3.259-0-3, claim
ing that that amount was due as a result of certain; 
transactions between the two firms as evidenced by 
the account books. Subsequent to the filing of the' 
suit a sum of Rs. 314 was said to have been paid by 
the defendant firm to the plaintiff firm and conse
quently the actual amount claimed was Rs. 2,945-3-O. 
The parties are Khojas of Kasur in the district o f  
Lahore and are related to each other. One o f the 
defendants is an uncle of one of the plaintiffs. The 
entries in the account books of the plaintiffs are 
mainly in the handwriting of the defendant Muham
mad Bakhsh who is the uncle. There are two 
or three balances struck, some signed %  both th8 

defendants, the last one being written by Muhammad

(1) (1925) I. L. B. 6 Lah. 470 (F.B.).
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Bakhsh and signed by Shadi Miibainmad, .Tbe  ̂ 1926
Courts below dismissed the plaintiffs’ suit on the ]y;y.HAMMAD 
groiind that the onm  o f proving the correctness o f Ba s h s h -K araiw 

the accounts had not been discharged by the plain.tiffs.
With regard to the first balance of Es.

while it was admitted that the defendants had struck 
this balance, the Courts below held that it was neces- 
®e,rv for the plaintiff firm to prove each and every Bsoadwat J. 
item of that account before the stri'^ing o f the balance.
In doin^ so the Courts have lost sight of the principle 
laid down by a Full Bench of this Court in R o m  
Chand v. Chhunnu Mai (1), wheje it was held that 

where an unregistered document, the execution o f 
which is admitted or proved, contains an admission of 
the payment of the consideration, the onus lies on the 
person executing the document to prove that what Ee 
himself a.dmitted to be true was, as a matter of fact, 
false and that he did not receive the consideration.”
In this case all the former decisions of this Court as 
well as authorities from other High Court's were con
sidered and carefully weighed. Admittedly this 
balance of Rs. 1,841-6-0 was struck by the defendants 
and signed by both of them. In it that amount is 
acknowledged as due to the plaintiff firm. All that 
the plaintiff firm was called upon to do was to prove 
that this balance had as a matter o f fact been struck 
by the defendants. This they have admittedly, done.
It was then for the defendants to prove the circum
stances in which they came to execute that balance and 
to establish the fact that it had been induced by 
fraud or without a proper comprehension of the 
accounts', etc.

The next item for consideration is one of 
Es. 1,857-1-9. This is signed by both the defendants
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V.
Shadi

M tjhammad-
M ithammad

B a k h s h .

B r o a d w a y  J .

1926 and they acknowledged the fact that th.is ainoiiEt is 
M uham m ad account of losses in connection with certain

BAimsH-KARAM cotton transactions. This item has been dis-
E l a h i  allowed by the Courts below on tlie ground that there

was no proof o f the a,ctual delivery of the cotton.
Here again the principle referred to above has been 
entirely?' lost sight of. Both, the defendants having 
fi-dip.itted in writing that this amount was due on 
account o f losses incurred in conneotion witli deal- 
itags in cotton it'^was for them to establish that the 
transaotion was a dadni one or one which could not be 
enforced, in a. Court of Lnw aiid tha,t., therefore, they 
were not liable to pa,y tlint amount, their admission 
notwithstanding. It has l)een urged by Dr. Bhuja- 
ud-Din for the respondent fiinn tha.t the suit was one 
on a balance and that it was not maintainable. An 
examination of the plaint shows beyond question that 
the suit is not one on a balance. It is clearly a suit 
flor the payment of money due a,s a balance resulting 
out of certain dealings which had extended over a 
definite and stated period. The balances struck have 
been referred to merely as pieces of evidence in the 
case. This view is siapported by the aiithorities cited 
by Dr. Shuja-ud-Din which need no discussion. He 
then asked that the case should be I’emanded in order 
that the defendants-respon,dents should be given an 
opportunity to produce evidence I’ebutting the pre
sumptions arising out of their admissions. It 
appears that issues have l>een correctly settled, 
parties have throughout been fully aware of what 
they had to prove and if  the. defendant fii'ni lost 
sight o f the fact that the onus o f rebutting the plain
tiffs’ evidence was on them that is not, in my opinion, 
a sufficient ground to remand the ca,se in order that 
they might have a second opportunity of rebutting
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the plaintiffs’ evidence. In my judgment the deci- 
sion of the Courts- below is erroneous owing to the Muhammab
fact that they have taken a wrong view on the question Bak^ii-^aram 
of the onus in this case.

I  would, therefore, accept the appeal and grant j ûha» iad-
the plaintiffs a decree for the amount claimed -with M itaam m ad

costs throughout. B a k h s h .

Z afar  A li J.— I concur Z a fa r  Ali J.

N, F. E.
A'jO'peal accented.

APPELLATE CIVIL.
Before Mr. Justice 'Addison.

KHUDA YAE a n d  o t h e r s  (P l a in t if f s ). 1926
Appellants 3.

'oe7'Siis
M 'UHAM M AD Y A R  a n d  o t h e r s  (D e f e n d a n t s ) 

Respondents.
Civil Appeal No. 234 of 1926, ■

Custom— Siwcess'ion-~~Avm%s of Mauza Namimal, district 
Miamcali—nohole-hlmd— ivhether e.vclvdes half-hlood— B̂iwaj- 
i-am.

Held, tliat among' Awans of Mama Kaiiimal of the Miaii”
■wali district a brother af the whole-Mood succeeds to Hs 
■deceased brotiier^s esta<te to the exclusion of Ms brotlier of 
the half-blood,

Khuda Tar V. Ahrtiad (1), Masta 'v. Pohlo (2), and Mu
hammad y . Tara, Civil Appeal Nov 286 of 1898 (unpubHslied), 
xefeiTed to.

Slief Khan  v. Muhammad Khan (3), and Ghulam Mu  ̂
haimnad Khan Y. Nur Khan (4), discussed.

Second appeal from the decree of Rai Sahib 
Xala SMhbu Mai, ^District Mimwali, dated

(1) 33 p . R. 1919. (3) (1923) I. iT S ! riiah. 117̂
(2) 52 P. R. 1896. (4) 65 P. R. 1917.


