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the respondent that the amount or value of the 
subject-matter in the trial Court and also involved in 
the appeal to His Majesty in Council is over 

*Rs. 10,000, and as the decree from which it is 
sought to appeal has reversed the decision of the 
trial Court a certificate granting leave to appeal to 
His Majesty in Council will issue.
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plaint by magistrate—“ Prosecution ” of a person—Issue of proccss 
essetiiiiil—Crimiml Proceditrc Code (Act V  of 189S), Ch. XVI, s. 203, 
Ch. JiVIl.

Where a magistrate, on receipt of a complaint, sends the case for 
investigation by a police officer, and on his report refuses to issue process 
and dismisses the complaint under s. 203 of the Code of Criminal Procedurej/ 
the person against whom the complaint was made cannot maintain a suit! 
for damages for malicious prosecution against the complainant.

Until process has issued the person of whose conduct complaint has 
teen made is not an accrsed person, nor is he being prosecuted.

Golap Ja n  v. Bhohinath, I.L.R. 38 Gal. S&O—■followed.
Alt Muhanmmd v. Zakir Ali, LL.K. 53 All. 771 ; DeRozario v Gnlah 

Chand, I.L.K. 37 CaJ. 358; K. Mccrau Sahib v. Ratuavclu, I L.R. 37 Mad. 
181 ; Nagcudrn Nath v. Basauti Das, I.L.R. 57 Cal. 25 ; P. S. Reddy v. 
K. Reddy, i L.R. 49 Mad. 315; Subhag v. Nattd Lai, LL.R. 8 P a t 28 5 ; 
Yates V . The Queen, (18S5) 14 Q.B.D. 648— referred to.

Bishitn Persad v. Phuhm n Singh, 19 C.W.JV. 93 5 ; Crvwdy v. Reilly^ 
17 C.W.N. distinguished.

Ahmcdhhni v. Frmnji, LL.R. 28 Bom. 226 ; Impevatrix v. hakshwofh 
LL.R. 2 Bom. 481—diisented from,

* Civil First Appeal No.-47 of 1935 from the judgment of this Court pn 
the Original Side in Civil Regular No. 500 of 1934.



Datia for the appellant. A prosecution can be * i935
said to commence only when the Court issues process cZ ^i
to' ih e  accused. Sections 190 to 190A deal with the 
•conditions requisite for the initiation of proceedings,* 
and Chapter X V I contemplates a stage prior to the
issue of process at which the magistrate must satisfy
himself as to the genuineness of the complaint.
-P. Sanjivi Reddy v. K. Koiieri Reddy (1) ; AU 
Mtihammad v. Zakir AH (2) ; Yates v. Tlie Queen (3);
Thorpe v. Priestnall (4) ; Golap Jaji v. Bholanath

W hen a complaint is falsely made against a 
person it may be that he is defamed. But a state­
ment before a judicial officer is absolutely privileged, 
and no action in tort will lie. The aggrieved party 
•can proceed under s. 211 of the Indian Penal Code.

Ghosh for the respondent. The basis of an action 
for malicious prosecution is the setting of the criminal 
law in motion, and it is not material for this
purpose whether tlie Court issues process or not.
There are two modes by which the criminal law 
may be set in motion, one by filing a direct complaint 
in Court, and the other by giving information to the 
police. A prosecution commences when a complaint 
is made or an information is laid. Clarke v. Post ant 
(6) ; IfHperatrix' v. Lakshman  (7) ; Hahbury^ Vol. 19, 
p. 670. The maintainability of a suit for damages 
for malicious prosecution does not depend upon 
there having been a prosecution in the sense under­
stood by the Code of Criminal Procedure. Crowdy
'V. Reilly (8)*; Bishun Persad  v. Phiilman Singh (9).

(1) I.L.R. 49 Mad. 315. (5) I.L.R. 38 Cal. 880.
(2) I L.R. 53 All. 771. (6) (1884) 6 C P. 423.
(3) (1885) 14 Q.B.D. 648. (71 I.L .R  2 Bom. 481, 487.
(4) (1897) I Q.B. 159. (8) 17 C.W.N. 554.

(9) 19 C.W.N. 935.
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1935 * The result of the complaint to the magistrate is-
immatmal for this pu’-pose, because after th ^  

SINT.H comphiint is filed the complainant cannot have m y
 ̂eokka . control over the magistrate.

In Golap Jan's case the prosecution was stopped 
at the request of the complainant, and is distinguish- 
•able. It the law as laid down in that decision is- 
correct then there can be no action for damages for 
malicious actions under the preventive sections of the 
Code.

Apart from malicious prosecution the appellant 
would be answerable for defamation, and it has been 
held in Mull CJmnd v. Buga Singh (1) tliat there 
is no absolute privilege in relation to such statement,-;-—■

7 6 6 : INDIAN LAW REPORTS. [V o l . X II I

Pagp:, C.J.— We are much obliged to the learned 
advoc'ates for the skill and care they have taken in 
presenting their arguments to the Court.

The suit oat of which the appeal arises was- 
brought to recover damages for malicious prosecution. 
The material facts are not in dispute. The defendant 
tiled a complaint in the Court of the District Magistrate,. 
Rangoon, against the plaintiff in which he charged 
him with having committed offences under sections 
380, 427 and 445 of the Indian Penal Code. The case 
was transferred to the 3rd Additional Magistrate, 
Rangoon,, who, not being satisfied with the genuineness 
of the complaint, ordered that it should be investigated 
by the District Superintendent of Police. On 
receiving the report from the police officer the 
magistrate refused to issue process ^against the 
plaintiff, and dismissed the complaint under section 
203 of the Code of Criminal Procedure. Thereupon 
the plaintiff filed the present suit.

U) I .L .R  8 Ran. 359.



PAC5E, G,J.

The question is whether in the above circumstances 
th.e suit lies. If there has been a prosecution of the G^rii
plaintiff it does, seciis it does not. .

Now, under Chapter XVI of the Code of 
•Crniinial Procedure rnles are laid down with respect 
to the steps that a magistrate should take before he 
issues process ; or in other words these provisions 
relate to the consideration of the question whether 
or not the person against whom a complaint has 
been made shall be prosecuted. Chapter X V II is 
headed ‘‘ Of the Commencement of Proceedings 
before Magistrates ”, which are to take place after 
the magistrate has decided that process shall issue.
Until process is issued the person of whose conduct 
complaint is made is not an accused person, nor is 
he being prosecuted. In the present case the 
magistrate refused to issue process, and dismissed 
the complaint under section 203. In my opinion in 
:such circumstances the present suit does not lie.

In Golap Jan  v. Bholanatli Khcitry (1) the very 
question now under consideration arose, and w’as 
•decided against the plaintiff by Jenkins C.]. and 
Woodroffe J. The learned Chief Justice observed ;

“ Now, in this case the stage indicated in Chapter XVII,
* the commencement of proceedings before the Magistrate ’
■was never reached : the magistrate dismissed the complaint under 
section 203. A series of decisions on the Code further shows 
that as process was not issued the plaintiff Gclap |un never 
became an accused ; he was not a party to the investigation held 

;nnder section 202 of the Criminal Procedure Code ; nor was he 
entitled to claim under section 304 the right to be represented 
by a pleader at that inx’estigation. If, as is said, he was present 
and was represented by a pleader, that was not by ccmpulsion of 
law blit of his own free will. In my opinion, therefore, Pugh J. 
rightly decided that matters had not advanced to the stage 
mecessary to support a suit for malicious prosecution.'”

■Vol. X I I I ] ■ , RANGOON SE R IE S . F67
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P.IGE, C .J.

1935 { respectfully iigret with the views expressed upon
GuwK! this subject in Golap Jfiii v. Bholannfli Khettry
siM>H question has been determined in the same sense in

DeRimirio w (hilub Chanii Antindjee (2 ); Nagmdra
Nath Ktiv w Basiinfa Das Bairagya (3) ; K. Slunk
Meeran Sah.ih v. C. Ratuavelu Miidali (4) ; P. Sniijirr 
Raiiiy v. K. Koneri Reddi (5); Ali Mnhamiiiad 
Zakir Ali (6) and Siihliag CJnvuar v. Nmid Lai 
Sahii (7).

In this connection reference has sometime? been 
made to English, authorities : but, in my opinion, it 
is more important that we should iuwe regard to the 
form of tlie procedin’e in vogue in this coiintr}’. If,- 
however, the English cases are considered it appeaiT' 
that the view taken by the Court of Appeal in Yates-
V, The Qnct'ii (8) is in consonance with the opinion
that we hold. Brett M. R. observed r

“ Fi3r rny own part I consider that hying the inrormatioii 
before the ma,ifistiTite won id not be the commencement of the 
prosecution, because the magistrate might refuse to grant a 
summons-, and, if no summons, how cculd it be said that a. 
prosecution against any one ever commenced ? ”

And Cotton L.J. added :

“ Then it was said there was an analogy between this and- 
proceedings before a magistrate, and that there was authcrity to 
shew that prosecutions by means of proceedings before a. 
magistrate commenced when the information was first laid befcre 
him. The analog}* is not perfect, but even if it were the- 
authorities, when looked at, in no way support the propositicn 
contended for. The case relied upon in support of the contention 
was that of Chirkc v, Poskm (6 C. & P. 423). It was an action for 
having maiiciousiy brought a false charge against the plaintiff

768̂ ' INDIAN LAW REPORTS. [V o l . X II I

;n  il'HU I.L.R. 38 Cal. 8S0. (5: (;925 LL.R . 49 Mad. 3.15.
f2i il'ilO: I.L.R, 37 Cal. 358. (6) (1931J I.L.I^. 53 AH. 771.
3̂) il929'i I.L.R. 57 Cal. 25. tr) (192b'} LL.R . 8 Pat. 28.1.

(4) tI912i I I..R- 37 .Mfid. J81 {8) (1885\ 14 Q.li.D. (i4S.
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before a magistrate, and in the judgment nothing whatever is =1935 
stated as to when the prosecution was commenced. It appears gvwhi 
cleai'lyi however, from the facts there, that not only had an S ix g h  

information been tiled, but that the plaintiff had been summoned - b o k k a  

before a magistrate to answer a charge made a<fainst her, so that >V e k k a n x a . 

it was not laying an information or making a charge, but the pagi;, c j .  
summons before the magistrate, which ought to be considered the 
commencement of the prosecution.”

On behalf of the respondent reliance was placed 
upon two cases decided by the Calcutta High Court 
in C. H. Croivdy v. L. 0. Reilly (1) and Bishun 
Fcrsad N arain Singh and another v. Plmhnan Singh 
and others (2). In neither of those cases did the 
Court affect to dissent from DeRomrio v. Giilab 
■Chand Aniindjee (3) and Golap Ja n  v. Bholanath 
Khetfry (4), and the earlier cases were distinguished 
upon the ground that in them no process was issued 
against the person of whose conduct complaint was. 
made, whereas in C. H. Crowdy v. L. O. Rdlly  (1)
.an order was issued against the plaintiff enjoining 
him and all his servants not to go upon the land in 
respect of which proceedings under section 145 of 
the Code of Criminal Procedure had been instituted, 
and in Bishun Per sad Narain Singh and another v.
Phulman Singh and others (2). it was pointed out 
.by Mookerjee J, that

in the present case, notice was issued upon the plaintiffs by 
ihe Deputy Magistrate, evidence was taken on both sides and the 
Government Pleader appeared in support o£ the apphcation by 
the complainant. Obviously the plaintiffs in the case before us 
were in a very different position in the Criminal Court from that 
.occupied by the plaintiff in DeRosario v. Galab Chand (3\ The 
case of Golap Jan  v. Bholanath (4) also is distinguishable on the 
facts.”

(1) 17 C.W.N. 5=54.
(2), 19 C.W.N. 935.
56

(3) (1910j I.L.K. 37 Cal.
(4) a 9 l l )  I.L.K. 38 Cal. 880.



Bi;KKA
VEXK.VJCN'A

I’AGF, €.J.

i935  ̂ The main, if not the only, question that arose in- 
Guwk! the two later Calcutta cases was whether the term 

u p|-yc;eciition " could be applied to proceedings uncl^r 
the preventive sections of the Code ; although, no 
doubt, in those cases there were certain observations 
which were not consistent witli the view taken by 
Jenkins C.], and Woodroffe J, in GoUi'p Ja n  v. 
Bholauaih Klidtry (1). In my opinion, however, for 
the reasons that I have stated the decision in Golap 
Jail V. Bholauaih Khdtry (1) was correct. In' 
Iinpcratrix \\ I.aksliniari Sakharam, Vamau Hariy 
and Baiaji Krishna (2) and Ahniedbhai v a lad  
Hithihhhai v. Franiji Edulji Bauiboaf (3) a different 
opinion was expressed as to when a prosecntioji> 
commences, but I am unable to assent to the con­
clusion to which the learned Judges came upon thiS' 
question in those cases, and, with all respect, I 
cannot persuade myself that it was correct.

For these reasons the appeal is allowed, the- 
decree from whicli the appeal is brought set aside,, 
and the suit dismissed. The appellant is entitled tO' 
his costs, hve gold mohurs in each Court.

Mva B u, J.—I agree.
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il) {1 9 !])  I.L .R . 38 Cal. 880. i2) (1S77) I .L .R . 2 Rom . 481
(5j (1903) I .L .R . 28 Bom . 226.
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