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FU LL BENCH (CIVIL),
Before Sir Avllmr Page, Kt., Chief Justice, Mr. Justice Mya Bti,

Mr. Justice Sen.

IN RE MAUNG PO KYUN ^
V. July IS.

MA SHWE.""
Appeal—Second appeal to the High Court—"'Sttit o f the ■nature cognisable by 

Courts of Small Causes ’’—Suit for rent of agricultural land—Special 
jnrisdiction of Swalt Causes Court hy Government notificatian—Provincial 
Small Cause Courts Act (IX of 1887), s. 15, art. 8, second schedule—Civil 
Procedure Code [Act V of I90S), ss. 100, 102.

In s. 102 of the Civil Procedure Code the words “ any suit of the nature 
cognizable by Courts of Small Causes ” mean any suit in which the claim is 
cognizable by Courts of Small Causes as such. Under s, 15 and art. 8 of the 
second schedule of the Provincial Small Cause Courts Act a suit for the recovery 
of rent other than house rent is expressly excepted from the cognizance of 
Courts of Small Causes as such. Therefore a suit to recover the rent of 
agricultural land is not a sviit of the nature cognizable by Courts of Small 
Causes, and in such a case, although the amount may be less than Rs. 500, a 
second appeal lies to the High Court under s. 100 of the Code.

Under art. 8 of the second schedule of the Provincial Small Cause Courts 
Act a Judge of the Court may be expressly granted by the Local Government 
jurisdiction to try suits for the recovery of rent other than house rent, but in 
such an event the Court does not possess that jurisdiction because it is a Court 
of Small Causes, but because by notification the Local Government has 
invested it with special jurisdiction in that behalf.

Raja Narendra Bahadur v. Bafati, I.L.R. 45 All. 7 ; Ramchandra v. Ahaji,
6 Bom. H.C.R. (App. Civ. Jur.) 1 2 ; Sadanand v. Deb Nath, 1922 Pat. H.C.
Cases, Sup. 154 ; Sahadora Mudiali v. Nahin Chand, I.L.R. 42 Cal. 688 ; Sein 
Thoutig V .  Slnvc Kun, 3 L.B.R. 47 ; Vma Churn v. Bewah, I.L.K. 15 Cal. 174 ; 
Vcdachala v. Ramasami, LL.R. 22 Mad. 229—referred to.

Somrdaram Ayyar v. Sennia Naickaji, I.L.R. 23 Mad. 547—dissented from,
Ma PflJf V .  Nfi C7, IX .R . 3 Ran. 390—overruled.

The following order of reference for the decision of 
a Full Bench was made by

Mosely, J.—This second appeal)has been'brought under section
1 1  of theJBurma Courts Act against the decree of the District Court, 
which reversed the decree of the Township Court in a suit for rent 
of agricultural land, the amount involved being less than Rs. 500.
The preliminary point has been argued whether a second appeal

* Civil Reference No. 9 of 1935 arising’outiof Civil Second Appeal No. 30 
of 1935 of this Court,



1935 lies. It was decided in Ma Pan v. Manng Ne U (1) that a seeond
ZTn- appeal would not lie. I am in doubt whether the decision in that^

M a u n g  _ case was correct and consider that it needs reconsideration.
Po Kyi'n Pan's case, “ The law regulating such second
ajA Shwe. appeals so far as this Court is concerned is contained in section

102 of the Code of Civil Procediirej which says that no second
appeal shall lie in an_v suit of the nature cognizable by Courts of 
Small Causes when the amount or value of the subject-matter of 
the original suit dees not exceed five hundred rupees,” and in 
section 11 of the Bunna Courts Act, which says : “ In addition to the 
second appeals permissible under sectirn 100 of the Cede of Civil 
Procedure, 1908, a second appeal shall lie to the High Court from 
an appellate decree of a Court subordinate thereto on any ground 
which would be a ^cod ground of appeal if the decree had been 
passed in an original suit, whenever the decree of the Appellate 
Court varies or reverses otherwise than as to costs the decree of 
the Court below ; provided that no such second appeal shall lie : 

ia) in the case of a small cause, unless the value cf the cause 
exceeds live hundred rupees, or ?,

\b) in the case of an unclassed suit, unless the value of the suit 
exceeds live hundred rupees or the suit is of the nature 
described in section 13, sub-section (1), of the Burma 
Laws Act, 1898.”

The Calcutta High Court in Sahadora Mudinli v.NabinChand 
Bora] (2) and the Allahabad High Court in Atiseri Lai v. Miillhan 
and others (3) have held that such a suit is excluded from the 
cognizance of Small Cause Courts, and that a second appeal may lie. 
The matter was not discussed in these cases, and the only ruHngs 
in which I have been able to find a discussion are Soundarain Ayyar 
and mwliier v. Sarnia N’aickan and others (4) and the case which it 
overruled, Vedachala Miidali v. Ramasami Raja (5). In Ma Pan'^  
case (I) Mr. Justice Heald ioWowad Soundarain Ayyar's case (4).

Section 15 of the Provincial Small Cause Courts Act of 1887 
deals with the jurisdiction of Courts of Small Causes. Section 
I5 (i) enacts as follows ;

“ A Court of Small Causes shall not take cognizance of the 
suits specified in the second schedule as suits excepted 
from the cognizance of a Court of Small Causes.’’
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(l i (192Si I.L.R. 3 Ran. 39.). (3) (1924) I.L.R. 46 All. 369,
{2| (1914) I.L.R. 42 Cal. 638. (4) (1900) I.L.R. 23 Mad. 547.

(5) i 1899) I.L.R. 22 Mad. 229.
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Section 15 (2) reads ;

“ Subject to the exceptions specified in that schedule and to
1935

the provisions cf any enactment for the time being ip Maung 
force, all suits of a civil nature of which the value does Kvux
not exceed five hundred rupees shall be cognizable by a ma Shwe. 
Court of Small Causes.”

The second schedule deals with suits excepted from the cognizance 
of a Court of Small Causes, and Article 8 excepts a suit for the re
covery of rent, other than house rent, unless the Jud<̂ e of the Court 
of Small Causes has been expresslj' inv’csted by the Lccal Govern
ment w’ith authority to exercise jurisdiction with respect thereto.

It may be noted that the previous Small Cause Courts Act (XI 
of 1865) enacted affirmatively that a suit for rent shall be co. '̂nizable 
by Courts of Small Causes. The present Act does not specify what 
suits shall be tried by a Small Cause Court, or what the nature of 
the suits triable by a Small Cause Court is, but merely lays down 
that all suits of a certain pecuniary jurisdiction shall be cognizable 
by a Court of Small Causes, with certain exceptions specified in the 
second schedule. Suits for the recovery of agricultural rent are 
among those exceptions, miless any particular judge or judges in 
general of Courts of Small Causes have been expressly invested 
v̂’ith jurisdiction by the Local Government. In the Madras case, 
it is to be noted that all subordinate Courts in the Madras Presi
dency have been invested with jurisdiction under Article 8.

In i\Ia Pan's case (1) Heald J. remarked :
“ It appears, therefore, that the learned Judges in Calcutta 

regarded clause 8 of the second schedule as excepting 
suits for rent (other than house rent) from the cogni
zance of Courts cf Small Causes vî ith an exception to that 
exception in the case of Small Cause Courts where the 
Judge had been specially empowered to exercise jurisdic
tion in respect of such suits, while the Full Bench of 
Madras, looking at the ‘ natui-e ’ of the stiit, regarded 
clause 8 rather as a restriction on the cognizance of such 
suits by particular Small Cause Courts thaii as a 
declaration that such suits were not of the nature 
cognizable by Courts of Small Causes.”

I iind it myself difficult to extract any consistent principle from 
the three assenting judgments in Somidaram Ayyar’s case (2). Sir 
Arnold White C.J. held that ŵ here Government, by notification, 
had removed the bar on jurisdiction in the case of any Judge, all

(1) (1925) I.L.R. 3 Ran. 390, at p. 396  ̂ ”(2) (1900) I.L.R. 23 Mad. 547.



1935 suits fo r agricultural ren t becam e of the nature cognizable by
Court of Small Causes, provided that they were within the pecuniarj^- 

 ̂ jai-iscliction of the tribunal. In the case of Musa Miya Saheb
Sayad GtiJam Htisein Mahmnad {\) where, \mcier the old Act, 

if A Shwe. suits to which the Collector was a party had been removed from 
the jurisdiction of the Small Canse Court, it was held that the nature 
of the suit, by which must be understood the jural relations 
between tlie parties, remained unaltered, and that the suit was one 
of the nature cognizable by a Small Cause Court. Shephard J. 
in Sonndanwi Ayyar\ case (2) said that cases cognizable by a Small 
Cause Court did not form a class of cases having inherent and 
distinctive qualities in common, and that when it was said that a 
suit was o£ the nature of suits cognizable by Small Cause Courtsj 
what must be meant ŵ as that it was not such a suit as is named 
in the schedule. Benson ]. said that the words in question meant 
suits which the Legislature had determined to be suits of such a 
character or nature that they are or may be made triable in Courts 
of Small Causes without any further action on the part of the 
Legislature itself, the ugh further action may be necessary by the 
Local Government in establishiiig a Small Cause Court, or by 
investing an existing regular Court with small cause powers, or by 
investing the Judge of the Small Cause Court w?ith power to try 
suits for rent as small cause suits.T hese, he said,were all matters 
which depend on the will of the Local Government, but do î ot 
ati'ect the character or nature of the suits.

Subrahmania Ayyar J. who dissented, referred to his previous 
judgment in Vednchala Mudaliw Raniasami Raja (3), where he said 
that suits for rent, other than house rent, are cognizable by certain 
Judges exercising the powers of a Small Cause Judge, not by virtue 
of the prcivisions of the Provincial Small Cause Courts Act them-  ̂
selves, but by virtue of the authority conferred on such Judges by 
the Local Government. Suits for rent, other than house rent, are, 
by section 15 of the Act and the first part of Article 8, expres.sly 
exchided from the cognizance of Small Cause Courts as a rule. 
The last part of the Article contains a qualification ; but by it the 
Local Government is empowered, not to bring such suĵ s within 
the category of suits generally cognizable by a Court of Small 
Causes, but only to vest a Judge exercising powers of a Judge of a
Small Cause Court with authority to try that class of suits. In
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(1) (1882] I.L.R. 7 Bom. 100. (2) (1900) i.L.R. 23 Mad 547.
(3) (1899) LL.R. 22 Mad. 229.
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w ^V3’ar's case (1), he went on to r e m a r k H o w  then can 

held that the leĵ al relation which ^ives rise to a claim for 
icriTt is in any way affected by the circumstance that the claim 
may be taken cognizance o£ by a particular Court only under certain 
circumstances?”

There is no such thing as a class or type of suits cognizable by 
Small Cause Courts. All suits are so cognizable unless they are 
excluded from cognizance. The word “ nature " I apprehend, can 
mean no mere in this context than “ within the category of.”

The question, briefly stated, I think is this : Whether the
expression ‘ suits of the nature cognizable by Courts of Small 
Causes ' means suits which are generally so cognisable, or whether 
it can be extended to include suits which, though generally 
excepted as non-cognizable, can be made expressly cognizable by 
notification by the Local Government.”

In Ma Pan’s case, Heald J. admitted that the learned Judges in the 
Madras case had overemphasised the meaning of the word “ nature,’  ̂
and that it is possible that it meant no more than “ kind ” and that  ̂
if so, the arguments would carry less weight. He found it difficult 
to come to a definite ccnclusion, but on general principles was la 
favour of the Madras view. He did not say what those general 
principles were, and no doubt was influenced by the anomaly that 
if the other interpretation was correct, there would be no appeal in 
a suit for house rent, but two appeals in a suit for agricultural rent.

The anomaly must be admitted, but I am bound to say that on 
the interpretation of the words I am inclined to agree with 
Subrahmania Ayyar's view that under the present Act the words 

of the nature cognizable by Courts cf Small Causes” mean 
suits which have been excluded from the general cognizance of 
Small Cause Courts, subject to the power of the Local Goveni- 

%aiijWi*ia-^move that exclusion in the case of particular Judges. 
As a Bench of this Court in Ma Pan's case has taken a different 
View, I would refer the following question to a Bench or a Full 
Bench as his Lordship the Chief Justice may direct :

“ Whether in a suit for I’ent of agricultural laiid, of an amount 
less than Rs. 500, a second appeal will lie under section 
iOD of the Code of Civil Procedure and section 11 cf 
the Burma Courts Act.”

Chan Htoon for the appellant. The question for 
determination is whether a second appeal lies in a
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(1) (1900) I.L.R. 23 Mad. 547, at page 562.



V.
Ma Shwe,

1535 course, excepted by the second schedule. The 'i5|iew
lure adopted by the Madras High Court in Soiriidaranr

po'̂ SxiN case represents the correct view and should,
be followed.

In Mawig Kan Gyivc v. Chciiyay (1)  ̂ a suit, 
for a share in the produce of land was held to be 
not a suit for rent, and therefore cognizable by a. 
Court of Small Causes. See also J  ad ah Cliamird v..
Go pal Cliaiidi a (2).

P a g e , C J,— The question propounded is

“ whether in a suit for rent of agricultural land of an amount less- 
than Rs. 500 a second appeal will lie under section 100 o( tlie- 
Civil Prccednre Code and secticn 11 of the Burma Courts

, But for the fact that an opinion upon this question- 
different from that which commends itself to us-- 
has been expressed by the -m ajority of a F u ll 
Bench of the Madras High Court in' Souiidaram 
Ayyar and another v. Sewnia Naichan and others {3]r 
I should have thought that the answer to the 
question is plain and free from difficulty.

It is unnecessary to consider section 1 1  of the| 
Burma Courts Act because for the purpose in hancm 
it is not ad rem, the claim in the present case-  ̂
being “ unclassed ” and less than Rs. 500 and n ^ y  
within section 13 [1) of the Burma Laws

The material provisions are sections 100 and 102; 
of the Code of Civil Procedure, 1908, and section 
IS and article 8 of the second schedule to the 
Provincial Small Cause Courts Act (IX  of 1887).. 
These provisions run as follows: •

'̂  Sedion 100.—Save where otherwise expressly provided in tliC' 
body of this Code or by aiiy other law for the time being in forcej-

640 INDIAN LAW REPORTS. [Vol. X I I l

(I) LL.R. 6 Ran. 660. (2). 28 C .W .N . 84a.
(3) (19001 I.L.R. 23 Mad. 547.
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an appeal shall lie to the Hî ĥ Court from every decree passed in 
.appeal by any Court subordinate to a High Court, on any of the 
iollowing grounds . .

Section 102.—No second appeal shall 3ie in any suit of the 
nature cognizable by Courts of Small Causes, when the amount or 
value of the subject-matter of the original suit does not exceed 
•five hundred rupees.

“ Section 15.— (1) A Court of Small Causes shall not take 
cognizance of the suits specilied in the second schedule as suits 
■excepted from the coj;nizance of a Court of Small Causes.

(2) Subject to the exceptions specified in that schedule and to 
the provisions of any enactment for the time bein<4 in force, all 
suits of a civil nature of which the value does not exceed five

,hundred rupees shall be cognizable by a Court of Small Causes.
(3) Subject as aforesaid, the Local Government may, by order 

direct that all suits of a civil nature of which the value
does not exceed one thousand rupees shall be cognizable by a 
■Court of Small Causes men'doned in the order.”

Second Schedule, Suits excepted from the cognizance of a 
■Court of Small Causes.

Arliclc 8 .—A suit for the i^ecoveiy of rent other than house- 
rent, unless the Judge of the Court of Small Causes has been 
■expressly invested by the Local Government with authority to 
•exercise jurisdiction with respect thereto.”

The answer to the question referred depends

'ill writ in

’Upon the meaning of 
.nature cognizable by 
Section 102 of the 
.opinion, indicate and

the words any suit of the 
Courts of Small Causes ” in 
Code. Those words, in my 
mean “ any suit in which the 

Haim is cognizable by Courts of Small Causes as 
such/' It appears to me that the obvious intention 
of the Legislature was to refer to suits cognizable 
by Courts of Small Causes generally, and it is 
necessary therefore to ascertain from section 15 and 
the second schedule to the Provincial Small Cause 
■Courts Act what are the claims that are cognizable 
by Courts of Small Causes as such. Now, it is to 
b e  observed that section 15 commences by prohibiting 
Courts of Small Causes from taking cognizance of

III re 
M a u k g  

F o  K y u n  
• ».
M a S h w e .

P a g e , C J .

1935
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3935 suits specified in the second schedule, and by artivrle 8 
“ a suit for the recovery of rent other than hoiiWî .- 
rent ” is expressly excepted from the cognizance of 
Courts of Small Causes as such. It follows, there
fore, that a suit to recover the rent of agricultural 
land is not a suit of the nature cognizable by Courts 
of Small Causes. In the course of the argument I 
asked the learned advocate for the respondent if 
under the Provincial Small Cause Courts Act a 
Court of Small Causes as such is invested with 
jurisdiction to take cognizance of a suit to recover 
the rent of agricultural land, and the learned 
advocate inevitably answered that no such jurisdiction^ 
under the Provincial Small Cause Courts Act 
conferred upon Courts of Small Causes. In my 
opinion, in such circumstances the answer to the 
question propounded must necessarily be in the 
affirmative.

It is, of course, provided under article H that a 
Judge of a Court of Small Causes may be expressly 
granted by the Local Government jurisdiction to try 
suits for the recovery of rent other than house- 
rent ; but in such an event the Court does not 
possess that jurisdiction because it is a Court of 
Small Causes, but because by notification the Local 
Government has invested it with special jurisdj^tiesM 
in that behalf. The view that we take of this matter 
is in consonance with that expressed by the Bombay 
High Court in Ramcliandra Raghunath v. Abaji bin  
Rcistya (1), by the Calcutta High Court in Uma Clmrw 
Mandal v. Bijari Bewah (2) and Sahadora Miidiali v, 
Nabin Chand Boral (3), by the Allahabad High 
Court in Raja N at end r a Bahadur Pal v. Bafati (4),,

fl) 6 Bom. H.C.R. App. Civil Jur. 13. (3) (1914) I.L.R. 42 Cal. 63S.
(2) {18891 I.L.R. 15 Cal 174. \4) 11922) I.L.R. 43 All.7 .
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3y the Patna High Court in Sadanand Teivari and  
itfiers V . Deb Nath Manjhi and others (1), by the 
3hief Court of Lower Burma in Sein. Thoung v. Shwe 
K'lin (2) and by the Madras High Court in Vedachala 
Mudali V. Raniasami Raja  (3).

In Soundarani Ayyar and another v. Sennia 
Naickan and others (4), however, the majority of the 
Full Bench of the Madras High Court, [Subrahmania 
A.yyar J. dissenting), held upon the construction of 
section 15 and article 8 of the second schedule to 
the Provincial Small Cause Courts Act that a suit 
(Or the recovery of rent other than house-rent of an 
i*?nount less than Rs. 500 was “ a suit of the nature 
cognizable by Courts of Small Causes.” The founda
tion of the judgment of the majority of the Judges 
in that case appears to have been the importance 
that was attached to the word “ nature ” in section 102 
of the Code and section 32 of the Provincial 
Small Cause Courts Act. Sir Arnold W hite, who 
delivered the leading judgment, observed :

“ The words ‘ any suit of the natnre cognizable’ as used in 
section 586 of the Code may be paraphrased thus : Any suit
relating to a snbject-niatter over which a Court of Small Causes 
would have jurisdiction if the claim were within the pecuniary 
limits of its jurisdiction.”

W ith that statement I respectfully agree. The 
learned Chief Justice, however, further held that under 
section 15 of the Provincial Small Cause Courts 
Act the scheme of the Legislature was to make 
cognizable. by the Small Cause Courts all suits of 
whatever nature subject to the exceptions specified in 
the second schedule ; and inasmuch as a suit for 
rent was a suit based on a contract, and as suits-

1933

In  rc  
M au xg  

P o  IvTUN 
r .

Ma Sh w e .

Pagf, C.J.

(1) (1922) Pat. H .C . C a., Sup. 154.
(2) (1904)‘ 3 L .B .R . 47.

(3) (1899) I .L .R . 22 Mad. 229.
(4) (1900) I .L .R . 23 Mad. 547.
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for house-rent were suits of which a Court of Small 
Causes as such could take cognizance, and as a suit for 
the recovery of rent other than house-rent could 
be heard and determined in a Court of Small Causes if, 
as in Madras, such Court was expressly invested 
with jurisdiction in that behalf by the Local Govern
ment, it followed that suits for the recovery of 
rent whether in respect of agricultural land or of 
houses were suits of the nature cognizable by Courts of 
Small Causes. His Lordship added,

“ The view that the effect of the notilication is to render suits 
for rents suits ‘ of the nature coj^nizable in Courts of Sm.ill 
Causes ’ does not, in my judgment, involve the proposition that, 
as soon as Government by notification empowers any Jnd.efe 
to try rent suits on the small cause side, all such suits throughout 
the Presidency cease to be suits excepted from the cogni/cance 
of Courts of Small Causes and become suits ot the naHr^~ 
cotfnizable in such Courts. It does involve the proposition that 
ail suits for rent become ‘ of the nature cognizable but whether 
a given suit for rent ceases to be a suit excepted from the 
cognizance of a Court of Small Causes must depend, first, 
upon the question whether the tribunal before which the 
suit is instituted is inclticled in the notilication and, secondly, 
upon the question whether the amount of the claim is within the’' 
pecuniary limit of the jurisdiction of that tribunal.’’

1 confess that I cannot consti'ue the material provtskms 
of the relevant statutes in that sense. The effect 
of adopting the view taken by the majority of the Full 
Bench of the Madras High Court in Soiiiuiarain Avyar 
and another V. Seniiia Naickan and others (1) would 
be to render article 8 for the purpose in hand nugatory. 
Indeed, the learned advocate for the respondent 
contended that a notification by the Local Government 
investing any particular Court or Courts of Small

(I) (1900) LL.R . 23 Mad. 547.



P a g e ,  C.J.

Causes with jurisdiction under article 8 was immaterial 
lor the purpose of ascertaining whether a suit for 
rent of agricultural land was a suit of “ the nature, kyun

cognizable ” by Courts of Small Causes, although it j - u  s h w e , 

might be material for the purpose of finding out 
whether the suit was in fact cognizable by such Courts. 
Notwithstanding that section 15 [1) commences with 
an exclusion of jurisdiction in respect of suits such as 
the one under consideration, and that article 8 
expressly provides that a suit for the recovery of 
rent other than house-rent shall not be within the 
cognizance of a Court of Small Causes the learned 
Judges of the Madras High Court, as I understand 
their judgment, laid down that under section 15 
the Legislature had determined that such suits should 
be triable by a Court of Small Causes and that such a 
determination connoted that such suits were suits of a 
nature cognizable by Courts of Small Causes. To my 
mind to advance such a contention is, with all respect, 
to fly in the teeth of the very' words which the 
Legislature has used in section 15 ; and so far 
from the Legislature, when enacting the Provincial 
Small Cause Courts Act, determining that suits for 
the recovery of rent other than house-rent should 
be triable by Courts of Small Causes it provided 

express terms that such suits should not be 
within the cognizance of Courts of Small Causes as 
such. For these reasons with great respect to the 
learned Judges who decided Souudarain Ayyar and 
another v. Seiinia Ahiickan and others (1) the view 
which tbey took, in my opinion, cannot be sustained 
having regard to the language in which the material 
provisions of the relevant statutes are couched.

‘ In Sri Sri Sri Varadaraja Sconi Harischamira
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Deo Bdhaditr Zammdar o f Tarhi v. Kanda Barikivadu 
(1) Sadasiva Ayyar J. observed :

t “ Clause (2) of section 15 is the important clause in that section, 
and, in my opinion, it shows that where any of the exceptions 
specified in the schedule to the Act or any provision of any other 
enactment for the time being in force excludes the subiect- 
matter of a suit from the cognizance of a Conrt of Small 
Causes, then a suit relating to that subject-matter is not one 
of a nature cognioble by the Small Cause Court within 
the meaning of section 102 of the Civil Procedure Code. Now, if 
we turn to schedule 2 of the Small Cause Courts Act, clauses- 
8 and 44 of that schedule clearly exclude a suit of which 
the subject-matter is rent due to a landlord under the Eslates- 
Land Act by his tenant from the category of ‘ suits of the nature 
cognixable by the Small Cause Couvts.’ The observations of Ihe  ̂
learned Chief Justice and of the majority of the other Judges 
of the Full Bench in Somidavnui Ayyar v. Scnnia Naickan (2), in 
my opinion, support the above interpretation of section 102y. 
Civil Procedure Cede.”

If that were so cadii quaislio ; but I cannot persuade 
myself that such a conclusion, with vdiich I should 
respectfully agree, was arrived at by the majority of the 
Full Bench in Souudarain Ayyar v. Semiia Naickan 
(2). The decision in Sotmdarain Ayyitr v. Scnnia 
Naichan (2) was followed by a Bench of the Bombay 
High Court in Ramkrlshiia Yeslnvant Kaniat Adarkat 
V, The President of the Vengurla Municipality (3)  ̂
altliongh in that case neither Ramchandni Ragimat'hr^ 
Abaj'i bin Rasiya (4) nor Uma Churn Mandal v.- 
Bijari Beu\ih (5) nor Sahadora Mndiali v. Nabin 
Chand Bo nil (6) appear to have been cited ; and 
Heaton J., in concurring with the vieŵ  expressed by 
Scott C J., observed :

I think that the intention of the Legislature is given effect to 
by the decision proposed, though I am not unmindful of the

!l | (1920) I.L.R. 44 Mad. 697.
(2) (1900) I.L.R. 23 Mad. 5-17.
(3l (1916) I.L.R. 41 Bom. 367.

(4) 6 Bom . H.C.R, (App.) 12.
(5) (1889) I.L .R . 15 Cal. 174.
(6) (1914) I .L .R . 42 Cal. 638.
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forC; '̂ of seme of the arguments used b)* Mr. Justice Subrabmania 
Ayyai* in the Madras Full Bench case of Soitiidaraiii Ayyar 
V. Seiinia Naikan (1 ).”

In Ma Pan- v. Maimg Ne U (2) Heald and
Rutledge JJ. with some hesitation followed Soiindarain 
Ayyar v. Sciinia Naickan (1) ; but in that case the 
material authorities to which I have referred with 
the exception of Saliadora Mmfiali \\ Nahin Chand 
Bora I (3) were not cited, and no reference was made to 
the decision of Thirkell White C J. and Fox ]. in 
Sein Thoiiiig v. SInvc Kiui (4). For the reasons that I 
have given, in my opinion, the law was not coirectly 
laid down in Ma Pan  v. Maiuig Ne U (2), and
in so far as the judgment in that case is not in
consonance with our decision in the present case that 
case must be treated as overruled. I am of opinion, 
therefore, that a second appeal does lie mider section 
100 of the Code of Civil Procedure, and I would 
answer the reference in that sen se. The costs, five 
gold mohurs, will abide the result of the second
appeal.

1935

It! rc 
M a u n g  P o  

K y u n
V.

M a  S h w e .  

P a g e ,  C.J.

S e n , J .— I agree.

M ya  B u , ] . — I a g re e .

(1) (1900) I .L .R . 23 M ad. 547.
(2) (1925) I .L .R . 3 R an. 390.

(3) (1914) l.h.ll. A t  Cal. 638.
(4) (1904) 3 L .B .R . 47 .


