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effect that the land in dispute would now fetch a 
rent of Rs. 700 to Rs. 1,000 per annum which 
'lands unrebutted. Although this may be aa exag
gerated estimate of the rent, the amount fixed by the 
learned District Judge at Rs. 100 per annum does 
not appear to be excessive for a building site situat
ed in a Mandi.

I would accordingly dismiss the appeal with 
costs. The defendants are given a further period of 
three months from this date to remove the materials 
of the building.

T e k  C h a n d  J.— I  c o n c u r .

F. E.
.4fyea l diswissed.
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Before M-r, Justice Addison and Mr. Justice Bhide. 

FEROZE DIN KHAN a n d  o t h e r s  ( D e f e n d a n t s )

Petitioners
versus

N A W A B  K H A N  a n d  o t h e r s  ( P l a i n t i e f s )  Respon
dents.

Civil Miscellaneous No 504 of 1927,

Civil Procedure Code, A ct V of 1908, section 110— Sub
stantial question o f law— meaning of— test ayiglicable to— 
■question of law definitely settled by Privy Council— whether 
suhstantial question of law— or the case a fit one? for leave to 
appeal to FHvy Council within section 109 (c) Civil pToce- 
dure Code, A ct F of 1908,

Held, that a question of law in ordî r to be a substantial 
question of law witliin tlie meaning of section 110, Civil 
Procedure Code, must be a question o£ law in respect of 

’which there may be a diference of opinion.

1928 

Feb. 21.



1928 G-olml Chand v. Sanirol 7)as (1), and Purslwtfam Saran
D in  followed.

Xhaist Wliere in a petition for leave to appeal to His Majesty'"
ill Council tlie subject matter of the suit was more tliau

15'awab E han, 10,000 and tlie Eigli Court affirmed the decision of the
trial Court, and therefore the only question to be determined 
was whether there was a suhBtantiai ([uestiou of law involved 
in the case •. —

.11 eld, that the certificate for leave to appeal could noi^ 
be g'ranted as the question involved, whether, if the marriage 
of the mother has been positively disproved, the acknowledg- 
m^at by the father is sufficient for the legitimation of a son, 
having' been definitely settled by their Lordships of the 
Privy Council, was not a substantial question of law withiu 
the meaning' of section 110, Civil Procedure Code.

Muhammad Allahdnd Khan v. Muhaimnml Istuail Khan
(3), Ghazanfar Ali Khan Kanis Faiima (4), and TIahihur ,, 
Rahman v, Altaf A li (5), referred to.

Nor was the case a fit one for, '̂ranting' a certificate for 
leave to appeai to Privy Council within the meaning’ of sec
tion 109 (c) of the Civil Procedure Code, as the question had 
already been settled by the I'rivy Council,

Afplication for leave to afpeal to His Majesty 
in Co2incil from the judgment of Mr. J^isfice Addison 
and Mr. Justice Johnstone, dated the Slth June^ 
W9.7-

Moti Sagar, for Petitioners
Badri Das and K akir Chand, for Respondents.

The judgment of the Conrt was delivered by—

Addison J.— This is a petition for leave to
appeal to His Majesty in Coiinciil iinder sections 109 
{c) and 110, Civil Procedure Code, The subject

<1) (1924) I. L. R . 5 Lah. 260. it\) (1888) I.L.R. 10 All. 289 (F. B.).
(2) (1921) I. L. R„ 43 All. 513. (4) (1910) I.L.R. ,‘52 All. 345 (P. 0.).

(5> (1921) I . L. R ; 48 Cal. 856 (P. C.).
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matter of the suit is over Rs, 10,000, and the deci-
sioii of this court affirmed the decision of the trial Feuoze DiiS'
Court. Therefore, so far as section 110 is concerned
it has'only to be decided whether there is a siihstan- jŜawab

tial question of law involved.
It has been held that the petitioners were ac- 

nowledged by their father to be his sons but, that it 
has been proved that at the time of their birth their 
mother was not married to their father but was then 
a prostitute.

It was coniceded before us by the petitioners’ 
counsel that the only question of law which can be 
called substantfial is the question whether, if  the mar
riage of the mother' has been positively disproved, 
the acknowledgment by the father is sufficient. It 
was contended on behalf of the respondents that this 
was not a substantial question of I'aw as the law 
has been clearly stated already by their Lordships of 
the Privy Council and no authority against the view 
tahen by the Privy Council has been quoted.

The question came before a Full Bench of the 
Allahabad High Court in Muham.mad AllaM ad Kha?i 
V. Muhammad Ismail Khan (1), where Mahmud J. 
observed that a chiild. whose illegitimacy is proved 
beyond doubt, by reason of the marriage of its parents 
being either disproved or found tO' be unlawful, can
not be legitiniatised by acknowledgment. This view 
has prevailed ever sinoe and it has not been shown to 
us that any jurist has ever taken the other view. 
Acknowledgment by the father gives rise to a pre
sumption of fact that there was a marriage between 
the parents and thus it may be rebutted by positive 
proof that there was no marriage between the

(1) (1888) T. L. R. 10 AIL 289 (F.B.).



1928 parents. This question was before their Lordships 
F e s ^ B in  Privy Council in the case of Ghazanfar AH

K h a n  Khcm v. Kaniz Fotinia (1). In it the appellanty 
I^awa '̂'Kbait. success depended upon his proving his status as the 

legitimate son of his parents. There was no evi
dence of marriage between the parents a,nd it was 
held that the presumption of marriage which might 
have arisen from their prolbnged cohabitation dicl  ̂
not apply, because the mother before she was 
brought 'to the: father’ s house was admittedly a 
prostitute. It was further held that in these cir
cumstances instances of the alleged acknowledg
ment by the father of the mother as his wife and 
the fact that the appellant’ s two listers were married 
to respectable men with due formalities were insuffi
cient to affect the question favourably for tho ap
pellant. The matter came directly before their 
I;Ordships of the Privy Council again in Hahibur 
Ralm.an v. Altrif Ali (2), where it was laid down 
that under Muhammadan Law no statement m.ade 
by a man that another, proved to be illegitimate, is 
his son can make that other legitimate. That 
authority applies fully to the present case and naist 
be held to be the lav/. An ackuowledgment giveg" 
rise only to a rebuttable presumption that there was 
a marriage between the parents.

It was held by this court in GoJml Cliand v. 
Sanmil Das (3), that a question in order to be a substan
tial question of law must be a question of law in 
respect of which there may be a difference of 
opinion: Tliese same words were used by a Divi
sion Bench of the Allahabad High Court in the 

Purshottam Saran v. Hargu Lol (4). The
7 l )  (1910) I.L.R. 32 All. 345 (P.O.), (3) (1924) I. L . R . 5 Lah. 260. 
<2) (1921) I.L.R. 48 Cal. 856 (P.O.). (4) (1921) I. L. R . 43 All. 513.
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o n ly  q u e s t io n  o f '  la w  i n  t h e  p r e s e n t  c a s e  b e in g  o n e  1^28

which has been definitely settled by their Lordships j ’̂ roze Dij?
of the Privv Council while there is no authority o f K h a n

>v,
a n y  k in d  in d i c a t in g  t h a t  t h e  o th e r  v i e w  w a s  e v e r  K h a n .

t a k e n  o r  h e ld , in  o u r  o p in io n  th e  q u e s t io n  o f  law 
r a is e d  b e fo r e  u s  is  n o t  a s u b s ta n t ia l  q u e s t io n  o f  law 
as th e r e  can b e  no d if fe r e n c e  o f  o p in io n  a b o u t  i t .  ;

Obviously a certificate cannot be given in order 
to  contest the facts, for this court affirmed the or l̂er 
of the trial court and took substantially the same 
view of the facts. From those facts no substantial 
question of law arises and therefore no leave to ap
peal to  His Majesty in Cour'^il ca,.n be given. This was 
also the view taken by the Punjab Chief Court in.
Mussammat Surasuti v. Eshri Per shad (1).

Some attempt was made to argue that it was 
otherwise a fit case for appeal to His Majesty in.
Council under section 109 (c), Civil Procedure Code.
This is obviously not the case, as the question has 
■been already b efo re  their Lordships of th e  Privy 
Council. It cannot, th erefore, be said that it is 
-Otherwise a fit case for appeal to them.

W e dismiss the petitioner with costs to the plain-
respondents only.
A. N C.

Petition dismissed.
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(1) 61 P. E. 1900.


