
iiileriiii receiver with powers to act under s'erciltip -'’2,- 
or grant to the present interim receiver under sectiau. 
20 of the Act such powers. I would also remark 

K \ i  T A that the adjudication should now be proceeded with 
L. c h k t t i a k  \,vith proper despatch. I understand that a duplicate 

file has been opened, and in case of further appeal 
moskly. j. Court there should be no more of the delays

that liave happened in the past The order in 
question will be formally set aside. Under the 
circumstances there will be no order as to costs of 
this appeal.

Di>nklf.y, J.— I agree.
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FULL BENCH (CRIMINAL).
y.VA’ /-;' Sir A iiln tr Ptigc, C h ie f Jn s ficc , Mr. Jiisticc  Mya Bn, a m f  

Mr. Jiis tfcc  D w ndcy.

1935 K I N G - E M P E K O R

2\
M A U N G  B O

Public servant—Sanction to proscciitc— C rim inal P ioced u rc Code iA cf V o f  1S9S].-
■ s. 197 {D ^D elegation Rules, 1926, ru le  4— “ L ” C ircu lar No. 4S o f  1926-- 

Appointment o f assistant accouulnnts in. the T reasu ry— A ppoin tm ent a n d  
rem oval by Deputy Covnnissioner— Dcpitfy Coinniissioner not the agent 
o f  L ocal Govcrntnent for the purpose o f  appointm ent am - remoTrtnir— 
Charge o f  crim inal brcacit o f trust— Offence not an o ffcn ce.in  disclm rge  
o f  duty.

Kule 4 of the. Delegation Rules, 1926, made by the Secretary of State 
tor India empowers the Local Government in rcspect of the siiborcliiiafe 
services, not merely to delegate the power of appointment and removal to 
a subordinate authority, but to autJiorize such subordinate authority indepeu- 
denlly so to appoint or remove. In virtue of this power tlie Lf)cal Govern-- 
inent by "  L ” Circular No. 48 of 1926 has authorized the Deputy Commis­
sioner to appoint assistant accountants in the Treasury in his district. In 
makin,I,' such appointments the Deputy Commissioner does not act for or 
on behaif of the Local C^overnment ; tlie power of appointment and by 
imi'lication the power of removal and dismissal from otEce of stich subor-

* Criminal Revision No. 240 of 1935 arisiiig out of the order of the First: 
Additiwnal Magistrate of Prome in Criminal Trial No. 17 of 1935.
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dU^ite olficers is absolutely vested in the Depuly Coinniissioner, Kule 4 
^is not abrogated by, and is not inconsistent with, the rules made by the 

Secretary of State in 1930.
Consequently, no sanction of the Local Government is necessary under 

■s. 197 [1] of the Criminal Procedure Code for the prosecution of an assistant 
nccountant in a sub-treasury for an offence under s. 409 of the Indian 
Penal Code.

Moreover, in committing such an offence the officer cannot be said to be 
.acting in the discharge of his official duty, His office has mercily provided 
him with Ihe opportunity of committing the offence.

Kyniv HHti v. Ah Yoo, l.L.R. 12 Ran. 530—distiuguished.

1935

K in g -
E m p e r o i?

V.
M.u'̂ ng B o

i l AUSG.

A. Eggar (Government Advocate) for the Crown. 
If a person is, in fact, removable from his office 
without the sanction of the Local Government or 

-some higher authority no sanction under s. 197 of 
the Criminal Procedure Code is necessary for prose­
cuting him for an offence committed by him. The 
assistant accountant in the present case was appointed 
by the Deputy Commissioner under “ L " Circular 
No. 48 of 1926. Under s. 96B (2) of the Govern­
ment of India Act the Secretary of State for India 
in Council may malte rules for the classification of 
ihe Civil Services in India and their conditions of 
service. The rule-making power in this behalf may 
be delegated to Local Governments. Rules were 
made by the Secretary of State in 1924 (Gazetie 
o f  India^ 1924, Part I, p. 552) for the classification 
of the Civil Services in India. These rules have 
■been superseded by a new set of rules in 1930, 
but rule 7 of these rules saves all old rules not 
inconsistent with the new provisions. Rule 4 of 
the old rules defined subordinate services (in which 
is included the office of an assistant accountant), 
and under rule 15 powers of punishment as regards 
subordinate services were delegated to the Local 
■Government. Rule 4 of the Civil Services (Governors’ 
Provinces) Delegation Rules, 1926, appearing on 

17 of the Local Government Circulars, VoL 2,
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1935 delegated to the Local Government the power ̂
make rules regulating the conditions of service of 
subordinate services. In the exercise of the above 

^̂aukĝbo powers the Local Government has made further 
rules for subordinate services, Local Government 
Circulars (Vol. 2), and in cases not speciiically 
provided for in the various items in the schedule 
annexed to the rules the last item of that schedule 
gives the appointing authority power to dismiss 
its appointees. An assistant accountant will come 
within this item and s. 197, therefore, can liave 
no application.

The decision in Kyaiv Htiii v. Ah Yoo (1) docs- 
not correctly state the law. It should really Inive 
been based on the Excise Act. With similar 
materials the Court in Emperor v. Ja la l-ad-d lii 12} 
took a contrary view.

In Cr. Rev. No. 114B of 1935 a learned Judge 
of this Court followed the decision in Kyaw Htlii v.. 
Ah rou ; but there again the judgment should have 
been based on the Rangoon Town Police Act.

S. 197 was not intended to give protection to 
all public servants because if that were so it ŵ ould 
have been very easy for the Legislature to .have 
said “ all civil servants of the Crown” instead’"oi"' 
a public servant “ not removable from his office 
save by or with the sanction of a Local Govern­
ment." See also M ahamad Yasiri v. Emperor (3)
In re Reddy Yenkayya (4).

Tbei Tun for the respondent. The Circular showS' 
that the Deputy Commissioner was acting as the 
delegate of the Local Government in making appoint­
ments. The Treasury Department is in fact an

(1) IX.R, 12 Ran. 530.
(2) I.L.R. 48 All. 264-,

(3) I.L.R. 52 Cal. 431,
(4) 12 M.L.T. 351.
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Department, and appointments are made 
behalf of the Government of India.
P age, C.J.—In this case Mamig Bo Mating was 

prosecuted before the 1st Additional Special Power 
Magistrate of Prome for an alleged offence of criminal 
breach of trust as a public servant under section 
409 of the Indian Penal Code. Maung Bo Maung at 
the time when he was prosecuted was an assistant 
accountant employed at the Thegon sub-treasury, 
and in that capacity he was a public servant within 
the meaning of that term as used in section 197 
of the Code of Criminal Procedure (Act V of 1898). 

-Section 197 (I) of the Code runs as follows :

“ When any person who is a Judge within the meining of 
section 19 of tiie Indian Penal Code, or when any Magistrate^ 
or when any public servant wlio is not removable from his office 
save by or with the sanction of a Local Government cr some 
higher authority, is accused of any offence alleged to have been 
committed by him vidiile acting or purportin.a to act in the 
discharge of his official duty, no Court shall take cognizance of 
such offence except with the previous sanction of the Local 
Government.”

In the present case the sanction of the Local 
-Qô 'ernment has not been obtained, and the 1st 
Additional Special Power Magistrate before whom 
the case was tried was of opinion that sanction was 
necessary as the case fell within section 197 of 
the Code. In these circumstances the 1st Addi­
tional Special Power Magistrate directed “ that the 
accused Maung Bo Maung be released as far as 
this case is concerned.”

It may be well to point out that a direction 
in that sense is not a form of order known to, 
the law. The learned Government Advocate has 
now applied for revision of this order upon the

1935

King-
E m pero r

Maunc; Bo' 
M a u n g .
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ground that in the circumstances of the pfê seî  
King- case the sanction of the Local Government W'as 

Emperor required. That depends upon whether Maung 
!io Maung was a public servant who is not 
removable from his office save by or with the 
sanction of a Local Government or some higher 
authority.” If what had happened had been that, 
the appointment of an assistant accountant of the 
Treasury lying with the Local Government, the 
Local Government had merely authorized some 
other person or authority to make the appointment 
for them I am of opinion that the appointment 
ofJMaung Bo Maung would have been an appoint  ̂
ment by the Local Government, and inasmuch as 
the power of appointment connotes the power of 
dismissal [see section .16 of the General Clauses 
Act (I of 1898)], it would have followed that the 
power to remove Maung Bo Maung remained 
vested in the Local Government, and Maung Bo 
Maung would be a person who was “ not remov­
able from his office save by or with the sanction 
of the Local Government.” I respectfully agree 
with the following observations of Coutts Trotter J. 
that are referred to in Kyaw Htin v. Ah Yoo (1) ;

“ In my opinion the delegation the Local Government of 
its power to a special officer only means that the Local Govern­
ment performs that act itself throuj^h the medium of a parti- 
calar officer as the channel through which it is clone ; and it 
is  an ordinary case of qiii facit ^er aliuni facit per sc. It is  no 
doubt done in accordance with that delegation, but nevertheless 
it.'Temains the act of the Local Government.”

On the other hand if the power of appointing
Maung Bo Maung assistant accountant of the 
Treasury had duly been transferred to some other

(1) (1934) I.L.R. 32 Ran. 530, 533.
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authority by the Local Government or otherwise 
then, inasmuch as the power of appointment 
involves the power of removal, the sanction of the 
Local Government in the present case would not 
be necessary, because Maung Bo Mamig would not 
be a public servant “ not removable from his office 
save by or with the sanction of the Local Govern­
ment.” The determination of the present case, there­
fore, depends upon whether or not the power of 
appointment and removal of assistant accountants 
in the Treasury had been duly conferred upon or 
transferred to some authority other than the Local 
, Government.

Now, under section 96B [1] of the Government 
of India Act it is provided that in the case of 
every person in the civil service of the Crown in 
India “ no person in that service may be dismissed 
by any authority subordinate to that by which he 
was appointed,” and by section 96B (2)
■“ the Secretary of State in Council may make rules for 
regulating the classification cf the civil services in India, the 
methods of their recruitment, their conditions of service, pay 
and allowances, and discipline and condiict. Such rules may, 
to such extent and in respect of such matters as may be 

"i^rescribed, delegate the power of making rules to the Governor- 
General in Ccimcil or to local governments, or authorise the 
Indian Legislature or local legislatures to make laws regulating 
the public services.”

Now, on the 27th of April 1926 the Secretary of 
State under the rules passed on that date in rule 4 
prescribed that
“ 4, (l) Notwithstanding anything contained in any rule made 
under, or confirmed by, the Government of hidia Act, the power 
to make rules regulating the conditions of service, pay, allowances* 
aiid pensions of provincial and subordinate services and of 
officers holding special posts is hereby c’elegated to the Lccal

Kino
E m p l u o k

t'.
M a u n g  B o  Maumu.
P a g e , C J .

1935



i9,'5 Governments oi Cioverrj.ors’ Provinces provided that no such ruie,^
btini? a rule regnlatin'fi compensatory allowances) shall 

Empeiiou adversely affect any person who was a member of a provincial oi"
M a b n c - Bo suborcinale service or was holdiiip;a special post ou the 9th Mai'ch

Maxisg. 1926.”

pagk, c . j .  are of opinion that Muuiig Bo Iviaung as an
assistant accountant was a member of the subordinate 
service.

On the 5th oi November 1926, as appê irs from 
L Circular No. 48 of 1926, the Local Govern­

ment made certain rules inter alia regarding tiie 
appointment oi treasury accountants, and under 
rule 4 it is laid down that
“ the grade ot Assistant Accotintant is common both to the 
Headquarters Treasury and to the Sub-Treasury establishment- 
The sanctioned scale of pay is Fs. 45—5—70 and appointments tO' 
this f̂ i'ade are made by the Deputy Commissioner from candidates, 
who must be Q ualified under the Clerkship Rules.”

Now, Maung Bo Maung was appointed assistant 
accountant of the Treasury, Thegon, on the 24th Sep­
tember 1929, and he was appointed to that position 
by the Deputy Commissioner. It follows, thereforcv 
that the Deputy Commissioner is the authority with, 
power to remove or dismiss him from his office.

On the I9th June 1930 the Secretary of State fof̂ - 
India in Council, pursuant to the powers conferred 
by sub-section 2 of section 96B of the Government 
of India Act, made certain rules. Under rule 1 (2} 
of these rules the Civil Services (Governors’ Provinces) 
Classification Rules and the Civil Services (Governors’’ 
Provinces) Delegation Rules, 1926, arc cancelled, one 
of such Delegation Rules being rule 4 (/) of the 
27th April 1926. By rule 7, however, it is provided 
that
“ where by these rules power is dele ;̂ated to, or conferred 
upon, any authority to make rules regulating the classiiicaticn, the*-
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methods of recruitment, the conditions of service, the pay, 
allowances and pensions', or the discipline and conduct of ;tny Kixg-
class of the Civil Services specilied in Rule 14, the rules, K m p k k o r

notitications, and orders, by whatsoever authority made, regulat- Be
ing these matters in respect of that class which were in opera- M a u n g . 

tion on the date these rules were made shall remain in Oi.ieration page, C.]. 
except in so far as they may be inconsistent with these rules or 
may be specilically cancelled or modified in e?:ei'cise of the afore­
said power by the authoi'ity to which it is delei^ated."

It followed, therefore, that rule 4 of the Delegation 
Rules of April 1926 would remain in force except 
in so far as it was inconsistent vcith the rules of 
1930. By rule 44 of 1930 it is provided that

“ the power to make rules providing lor the foliowing matters 
in respect of subordinate services undef the administrative 
control cf a Government is hereby delegated to snch Government, 
namely ;

ia) the making of first appointments,
(b) the methods cf recruitment,
(<■) the number and character of posts, and
id) conditions of service, pay and allowances and pensions ”,

and by rule 54 it is prescribed that

“ the power to make rules prescribing tiie penalties that may 
be imposed on members of Subordinate Services under the 
administrative control of a Government, the authorities w’hich may 
impose such penalties, the appeals which may be preferred from 
orders imposing si ĉh penalties, the conditions subject to which 
and the authorities by which such orders may be reversed or 
altered in cases in w ĥich no appeal lies or in which no appeal is 
preferred, is hereby delegated to such Government ”,

and under rule 49 the penalties referred to in rule 54 
include removal or dismissal from the civil service of 
tlie Crown.

In ray opinion rule 4 of the Delegation-Rules of 
Aprir 1926 was neither abrogated by, nor inconsistent 
with, the rules of 1930, and therefore it governs the
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1935 legal position of Maung Bo Maung so far as 
KiN'ti- . appointment and dismissal are concerned. I am of 

EMPEROR opinion that under rule 4 of the 5th November 1926 the 
mpn Bo Government did not authorize the DeputyMauxg. _ .

Commissioner to act for them in appointmg Maung 
Bo Maung, but transferred out and out to the Deputy 
Commissioner the power to appoint assistant account­
ants within his district and by implication the power 
to remove or dismiss them from their office. In my 
opinion in such circumstances there is no room for 
section 197 of the Code of Criminal Procedure to 
operate, and the previorls sanction of the Local
Government was not necessary for the prosecution.
of Maung Bo Maung in the present case. It is 
unnecessary to consider whether the actual decision 
in Kyow Htin v. Ah Yoo (1) was correct or not 
because that case turned upon provisions of law other 
than those wnth which we are concerned in the 
present case. Each case depends upon its own facts, 
and it is neither necessary nor desirable in the present 
case that w’e should investigate the ratio decidi’udi 
or the validity of any decision other than that which 
is under consideration.

I desire to add, however, that, in my opinion, eveii  ̂
if Maung Bo Maung had been “ a public servant 
who is not removable from office save by or with 
the sanction of the Local Government ” the sanction 
of the Local Government would not have been 
necessary before commencing the present prosecution, 
because under section 197 the previous sanction of 
the Local Government is only required where the 
accused is charged “ with any offence alleged to have 
been committed by him ŵ hile acting or purporting 
to act in the discharge of his official dutv.” In the
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present case in which it is alleged that Maung Bo ^
JVIaung was guilty of criminal breach of trust it is Kin’g-
in my opinion plain that, although if he had not ‘ v. ^
been a government official Maung Bo Mating might 
not have been enabled to commit the offence with 
which he was charged, in committing the alleged 
offence he was neither “ acting nor pm'porting to 
act in the discharge of his of̂ icial duty ”, for he was 
acting not as an official but as a thief. Upon this 
further ground also, in my opinion, the application 
in revision must be accepted ; the order of which 
complaint is made set aside, and the proceedings 
returned to the 1st Additional Special Power Magis- 

^fate of Prome in order that they may be continued 
and determined according to law.

M y a  B u , J .— I a g re e .

D u n k l e y , J.—I agree with my Lord tlie Chief 
Justice, but desire to add a few observations. In 
order that sub-section (1) of section 197 of the 
Criminal Procedure Code may be applicable to the 
trial of a pubhc servant for an offence two conditions 
■are necessary ; first, that the public servant in ques­
tion should not be removable from his office save 

"Iby or with the sanction of the Local Government  ̂
and, secondly, that the offence which he is alleged to- 
have committed should have been committed by him 
while acting or purporting to act in the discharge of 
his official duty. To my mind, it is clear that when 
a public servant commits criminal breach of trust in 
respect of moneys belonging to Government which 
pass through his hands, he cannot be said to be 
acting or even purporting to act in the execution 
of his duty as such public servant. The words 
“ purporting to act " connote that the public servant
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means or intends or purposes to act as sucli^pr 
tliat iii-s action conveys to the mind of another that' 
he is acting as such.

Now in so committing criminal breach oi trust a 
public servant docs not mean or intend or purport 
to act in the execution of his duty ; on tlie coritrar}% 
he intends to act in direct opposition to his dut}', 
and his office provides him merely with the oppc*r- 
tunitv of committing the offence. Nor is his action 
such as to cause another person to think that he is 
acting in the discharge of his duty. Consequently, 
on this ground section 197 of the Criminal Procedure 
Code can have no apphcation in the present ĉ i>se.

Witli regard to the second condition, that tho”“ 
public servant in question should be removable from 
office only by or with the sanction of the Local 
Government, it is clear from the terms of the section 
that if any authority subordinate to tlie Local Govern­
ment has the power of removal, secnon 197 of the 
Code could not have any application.

We have been referred in the course of argument 
to the case of Emperor v. Jiilal-tid-dhi (1). With all 
due respect to the learned Judges who decided that 
case, it seems to me that there was some confusion 
of thought between a delegation of authority-aiici .x 
conferment of authority on some other person, and 
for this reason the illustration given in the judgmuit, 
of the powers of tiie Chief Justice to appoint otiieials 
of the High Court, was not apposite. In its true serjse 
“ to delegate” means to appoint a person to exercise 
authority on one’s behalf. If that ;s what \v\'is done 
by the Local Government, then tlie maxim qni f a  tit 
per aliuui fac it per se would be applicable, and it 
would have to be held that the act of the authority

11) !,1925i I . L . R .  48 Ail. 264.
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to whom the power of removal was delegated v\\is the ^
act of the Local Government, and that therefore the k^g-
removal was the act of the Local Government and 
not of any subordinate authority. But if the Local 
Government under statutory powers grants to an
authority subordinate to itself power to appoint and
remove, which power can be exercised independently of 
the Local Government, then obviously the appointment 
is made, not by the Local Government, but by the 
subordinate authority. I agree with my Lord the Chief 
Justice that rule 4 of the Delegation Rules, made by 
the Secretary of State for Incli;i in 1926, has given 
power to the Local Government, in respect of the 
Subordinate Services, not merely to delegate the 
power of appointment and removal to a subor­
dinate authority but to authorize such subordinate 
authority independently so to appoint or remove, 
and, in my opinion, rule 4 of the rules of 1926 
.has not been cancelled by the Secretary of 
State’s mo.re recent rules of 1930, but, on the 
•contrary, has been amplified and explained so as to 
make it clear that the authority granted by rule 4 
was not merely a power of delegaticva but authority 
to give independent power of appointment and 

- removal. In regard to assists, nt accountants this 
authority has been exercised by the Local Govern­
ment in Local Government “ L " Circular No. 48 of 
1926, and the power thereby conferred upcn Deputy 
■Commissioners is not a delegated authority, but a 
power to appoint and remove independent of the 
Local Government.

We have been asked to express our dissent from 
the judgment of my learned brother Mcsely in 
Kyaw Htin v. Ah Foo (1), but in deciding the
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^  application before us it is unnecessary and, in factj is
King- impossible to express an opinion as to the correctness

Emperor otherwise of this judgment, which turned upon 
a consideration of the special provisions of the 
Burma Excise Act and the notifications thereunder,, 
and , is only an authority for what it actually 
decided. If I may, with all due respect, say so, I 
think it would perhaps have been better if my
learned brother had based his decision solely on the
special provisions of this Act, without reference to 
the rules under the Government of India Act. In
all such cases as Kya-w Htin v. Ah Yoo (1), where
a special Act is concerned, special considerations 
arise which do not arise in a case like the present̂ .' 
which turns upon the rules made under the 
Government of India Act only.

I agree that tJiis case must now be seat back to
the 1st Additional Special Power Magistrate of Prome 
with a direction to him to rearrest the respondent 
and proceed wdth the trial. As the respondent has 
so far been on bail, there will be no objection to 
releasing him again on bail.

(1) (1934) I.L.R. 12 Rail. 53^.


