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APPELLATE GIVIL.

Before Mr. Justice Tel: Chand and Mr. Justice Bhide.
MUSSAMMAT SHARIFAN BIBI (PLAINTIFF)
Appellant
vVETSUS
Mst. ATSHAN BIBI axp orHERs (DEPENDANTS)
‘Respondents.

Civil Appeal No. 1149 of 1924.

Colonization of Government Lands (Punjab) Act V of
1912, section 20—daughter versus collaterals—Suit by plaintiff
to have 1t declared that plaintiff will have a right to succeed
after the death of her widowed mother—Spes successionis—
Succession—right of married daughter under the Act.

W. D., father of plaintif and his two brothers wers
granted one square of land each in the Lyallpur colony.
After his brothers’ death squares allotfed to them were
granted to W. D. by Government, who subsequently acquired
oceupancy rights in respect of the three squares, After his
death the land left by him was mutated in the name of hias
widow. She wanted to make a gift of the whole land in
favour of her daughter, the plaintiff, and applied for sane.
tion, but the application was resisted by the defendants-col-
laterals of 'W. D. on the ground that they were entitled to
succeed to the property after the death of W. D.’s widow.
Plaintiff suwed for a declavation that she, and mnot the cols
laterals, was entitled to succeed.

Held, that, the suit was not maintainable, firstly, be-
cause it was a suit for a declaration not with respect to an
existing right but with respeet to spes successionts, and
secondly, because agsuming W. D. to have died *after Act V.
of 1912 came into force, as alleged by plaintiff, succession
would be governed by section 20 of the Act, and under that

section plaintiff, heing a married daughter, would not have

a right of succession at all.

Lalu v. Fazal Din (1), and Janakz Ammal v. Namyam
sami. Azyer (2), referred to. '

.(U 1923) 1. L R. 4 Loh. 10(’» @) (1916) I. L. B. 39 Mad. 684, b3r (P(‘)

1928
Peb. &
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1928 First appeal from the decree of Lala Jaswan?
st Rai, Taneja, Senior Subordinate Judge, Lyallpur, .

»bmmm Bisrdated the 12th January 1924, declaring that the plain-
Mst. ¢iff is entitled to 2/ 9th of the 3 squares, etc.

Bismaz Do, . N1az MurAMMAD, for Appellant.

GrunaM Mory-up-Div, for Respondents.

The judgment of the Court was delivered hy—
Burpe J.—The facts alleged by the plaintiff in the
plaint were briefly as follows :—Wali Dad, father of
the plaintiff and his two brothers, named Khera and
Faujdar, were granted one square of land each in the
Lyallpur colony in the early days of the Settlement.
Shorly afterwards, Khera and Faujdar died and the
squares allotted to them were granted by Government
to Wali Dad. Wali Dad subsequently acquired oc-
eupancy rights in respect of the three squares. About
11 or 12 years hefore the suit Wali Dad died and the
land left by him was mutated in the name of his widow
Mussammai Aishan Bibi, defendant No. 1. Mussam-
mat Aishan Bibi subsequently wanted to make a gift
of the whole land in favour of her daughter, the plain-
tiff, and applied for sanction, but the application was
resisted by defendants 2 to 4, who are collaterals of
Wali Dad, on the ground that they were entitled
to succeed to the property of Wali Dad on the death
of Mussammat Aishan Bibi. Sanction was accord-
ingly refused and thereafter the plaintiff instituted
the present suit for a declaration that she and not the
defendants were entitled to succeed to the property
left by Wali Dad on the death of defendant No. 1..
Defendants 2 to 4 resisted the suit on various grounds;
pleading inter alie that two out of the squares be-
longed to Khera and Faujdar and were inherited by
Wali Dad. The learned Senior Subordinate Judge
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held that the plaintiff was not entitled to succeed to 1928

“the squares inherited by Walt Dad from his brothers —
and granted the declaration praved for in respeect of Mst.
i T ) o SHARIFAN Bipz
the remaining land only. Yrom this decision the 2.
M st.

laintiff has apnealed. :
D ¢ Cp} ArsraN Bisz,

It seems to us that the present appeal must fail
both on account of the form in which the relief was
asked for as also on the merits. The plaintiff merely
sued for a declaration that she was entitled to succeed
to the property in suit after the death of defendant
No. 1. This was in effect a suit for a declaration not
with respect to an existing right but with respect to

-a spes successtonts, It is well settled that a suit of
- this kind is not maintainable,—»ide Lalu v. Fazal Din
(1) and Janaki Ammal v. Narayanasami Aiyer (2).
The learned counsel for the appellant himself con-
ceded this point, but wanted permission to amend the
plaint. He was, however, unable to state definitely
in what other form relief could be asked on the allega-
tions as stated in the plaint. It seems to us that the
suit is bound to fail on those allegations. According
to the plaint it was Wali Dad who acquired sccupancy
rights in the whole of the land in snit. It is vaguely
stated in the plaint that Wali Dad died 11 or 12 years
before the suit. The suit was instituted on the 14th
November 1923. Tt would thus appear that Wali Dad
must have died some time about 1911 or 1912, It was
stated by counsel for the appellant that Wali Dad
actually died after Act V of 1912 came into force.
Assuming this to be correct, succession would be
_governed by section 20 of that Act. Under that sec-
tion the plaintiff, being a married daughter, does not
appear to have any right of succession at all. Tt was

(1) 1923) I. L. R, 4 Lah. 106. (2) (1916) I. L. R. 39 Mad. 634, 637 (P.O).
B ‘
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1928 suggested by the learned counsel for the appellant that
. the plaintiff could be nominated as the successor of .
Suarrray B1st Wali Dad by the Collector under clause (e} of section

ar. 0. . . . ’

Wt 20; but it is obvious that the plaintiff cannot claim any

Arsusy Bror. declaration at present on the mere possibility of such
nomination being made in the future. u
There is neither any appeal nor cross-objections
on behalf of the respondents and in the circumstances
the decree of the lower Court cannot he varied; but it
seems to us perfectly clear that the plaintifi’s claim
in appeal must fail.

We accordingly dismiss the appeal with costs.
4. N. C.
Appetl dismissed. -

APPELLATE CIVIL.

Before Mr. Justice Fforde and Mr. Justice Agha Haidar.
SANWAL DAS (Pramtirr) Appellant

Dersus
197 KURE MAL axp otrerS (DErENDANTS) Respondents,
Nov. 15. Civil Appeal No. 2509 of 1923.

Hinduw Law—Presumption of jointness—where there
was a nuclens of property—and tadependently of such nucleus
—TIndian Contract Act, IX of 1872, section I16—Undue in-
fuence—essential elements—onus probandi.

The plaintiff, a Hindu, claimed a decloration that a
deed of partition executed by himself and his only sur-
viving relative was void under section 1§ of the Contract Act,
and that the property mentioned therein was his own sep-
arate property, having descended as such drom his father.
The plaintiff produced no evidence to prove when and under
. what circumstances his father separated from the rest of the
tamily, but relied upon some documents as shewing that his
father acquired property in his own name. On the other
hand, theve were other documents shewing that plaintiff’s



