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Before Mr. Justice Broadway and Mr- M i c e  Agha Haidar.

BUDHA M AL, (D e f e n d a n t )  Appellant
■vers’ifs

R A LLIA  R AM  a n d  o t h e r s  ( P l a i n t i f f s ) 

Respondents.
Civil Appeal No. 180 o£ 1923.

Smfs Vnhiation Act, V II  of 1887, section 11 (a), (6) and
(2)— Jnfisdiction— belated ohjecUon to— iGhether entertain- 
aM&—where undervaluation has not -pTejudiGially ajfected the 
disposal of the case on the merits.

A suit for dissolution of partneraliip and rendition of 
accoinitSj which was valued by the plaintiff at Rs. 1,100, was 
sent for trial t-o a Suliordinate Judge of tlie 2nd class wiio 
passed a preliminary decree declaring the shares of tlie 
parties and, 'witli their consent, ax '̂pointed a local commis­
sioner to go into tlie accounts. An appeal from this prelimi­
nary decree (on the merits) having hesn dismissed, the com­
missioner examined the accounts and submitted his report 
shewing’ that the profits of the partnership business exceeded 
the pecuniary jurisdiction of the trial Judg-e, who therenp'on 
had the case transferred to a Court of higher jurisdiction. 
Objection was then, raised for the first time (in the Court of 
the Senior Subordinate Judge) that as the case was not triable 
"by the Subordinate Judge, Snd class, all the proceedings in 
his Court and the appointment by him of the commissioner 
were will and void and that the case should be tried de novo.

Held, that as the undervaluation had not prejudicially 
affected the disposal of the suit on the merits, section 1 1  (d), 
(h) and (S) bf the Suits Valuation Act provided a complete 
answer to the objection ; and that, even if the argument were 
open to the appellant that after the passing- of the prelimi- 
narj?' decree and the receipt of the commissioner’ s report, 
such objection was in fact raised, the Senior Subordinate 
Judge had in the circumstances rightly overruled it.

Sardar Khan v, Mst. Aishae Bihi (1 ), and Khudaijaiul 
Kubra V. Amtna Khatun (2), followed.

(1) {1925) I. L. R, 0 Lah. 105 (F, B.), (2) (1924) 22 All. L. J. 132.



Radha K ishen x . K idar N ath  (1)̂ , and Pmhha'kar'bJmt t ,  1927
Yishii'ambhar Pandit (2). clistingiiislied. ^

‘ ' ■' BuDHA MAI.
First afpeal from the decree o f H. B. Anderson^ -v. 

Esquire, Semor Subordinate Judge, Gurdaspur, Eait.
dated the 13th Notemher, 1922, directing that the 
■defendant do ‘pay to the ■plaintiffs the sv/in of 
Ms. 11,189-1-8, etG.

Badhi Das and K idak Nath Chopea, for Ap­
pellant.

M oti Sagae and Mehr Chand Mahajan, for 
Respondents.

JiJDGMEIs’T.

A gha Haider J.— This appeal arises out of ‘"̂ agha Haibab J, 
:suit for dissolution of paTtnersliip and lendition of 
•aecoimts. A  preliminary decree was passed as long 
ago as tlie 5tli of 1920, and tlie present appeal 
is from the final decree.

It appears that on the 2Sth of October  ̂
three persons, namely, Ganga Ram, now represented 
by plaintiffs Nos. 1 and 2, rakir Chand, plaintii!
No. 3, and Budha Mai, defendant, entered into a part­
nership for dealing in biiilding materials, etc. The 
present suit with a valuation of Rs. 1,100 was brought 
■on the 1st of August, 1919,, by the plaintiffs, and, as 
already stated, a preliminary decree was passed which 
declared the shares of the parties to be one-third each.
It was further decided that the partnership includ­
ed a certain liquor business as well The. suit seems 
to have been instituted oxginally in the Court of the 
Senior Subordinate Judge, Gurdaspur. On the 2nd 
of August, X919, the Senior Subordinate Judge made 
an order to the e:Kect that “ the plaint be made over 
to the Court, of „ Manlyi Barkat, .. Ali^ Subordinate 
,-Judge.”  Ulfciinateiy the/„case ,w,as tried by Mr. Ham

,3 ) I. L.' E. 3,13 (jP.B.)!
b2
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Kamvai\ Subordinate Judge, 2nd class, who passed 
Bi’imTlI'iL preliminary decree on the 5th of July, 1920. A n

V. appeal was lodged by the defendant in the Court of
B a l l i a  R am. District Judge against that decree- This appeal

I A ctH a H a id a e  J .  w a s  dismissed. In the meantime on the 7th of July,
1920. the learned Subordinate Judge of the second 
class. Mr. Rani Kanwar, made an order appointing 
Pandit Bishambar Nath, Pleader, as a comniissioner 
for examining the accounts. On the 3rd of May,
1921. the commissioner submitted his report where­
in he arrived at a sum of Rs. 14.369-15-9 which was 
to be distributed as nett profits among the three 
partners.

It appears that on receipt of this report Mr. 
Rani Kanwar, Subordinate Judge, submitted the case- 
to the District Judge for transfer to the proper Court 
having jurisdiction, because he considered that he 
could not grant a decree for a sum which was beyond 
his pecuniary jurisdiction. The case was accord­
ingly transferred to the Court of the Senior Subord­
inate Judge on the 22nd of June, 1921.

Objections were filed against this report by the* 
defendant, Budha Mai, on the 25th of August, 1921, 
in which, among other things, it was urged that the* 
case was not triable by the Court of the second class' 
Subordinate Judge and that all the proceedings taken 
in the Court of Mr. Ram Kanwar were null and void 
and that the case should be tried, de novo. On the- 
19th of October, 1921, this objection was again re­
peated under the heading of “ preliminary objec­
tions where we find the plea of jurisdiction taken 
in a more crystallized form. It runs as f o l lo w s -

"1. The late Presiding Officer of the Court had 
no Jurisdiction to hear the case. For this reason 
this case has been made over to this Court.

4 2 0  INDIAN LAW REPORTS. [^^OL. IS



2. All the previous proceedings are null and
void. According to law, proceedings should be taken bubha Mai.
de n o v o ”  i’-

B a l l ia  E a h .

The learned Senior Subordinate Judge o v e r r u le d ^ ^ ^ ^  H atdaii : 

these objections by an order dated the 30th of Nov­
ember, 1921. He ultimately came to the conclusion 
that the total amount of profits of the partnership 
amounted to Rs. 15,619/12/9 which was distribut­
able among the parties in certain specified sums ac­
cording to their respective shares.

The defendant has come up in appeal to this 
Court, and his learned Counsel has repeated with 
considerable earnestness the plea of jurisdiction. He 
has also urged that the defendant was entitled to more 
interest on his outlay. He further pleaded that the 
total figure arrived at by the learned Subordinate 
Judge should be reduced by a sum of Rs. 6 ,263 /9 /6  
ŵ hich, according to the defendant, represented the 
■expenses which had been incurred in the partnership 
business but which had not been taken into account 
by the commissioner.

As to the plea of jurisdiction, as already stated, 
the suit was valued at Es. 1 ,1 1 0 . No objection what- 
isoever was taken by the defendant to this figure, with 
the result that the parties proceeded to trial and ul­
timately a preliminary decree was passed. In appeal 
against the preliminary decree no such objection was 
taken. In the course of the argument it was faintly 
suggested by the learned Counsel foj* the appellant 
that, as a result of the commissioner’s report, the pre­
liminary decree had also become a nullity. Ultimate­
ly, however, he seems to have dropped this contention 
and -corieentrated upon what took place in
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the C:oin’t of the Subordinate Judge, 2nd class, im- 
Bl-dha M‘al mediately after the preliminary decree was passed. 

i i t a Pvim contended that the appointment of the conimis-
* ’ sioner was without Jurisdiction and consequently the 

iGHA S aida-r J . of the proceedings, including the commis­
sioner’s report, should be discarded. He relied upon 
the ruling in Radlia Eishan- v. Kidar Nath (1). That 
case, however, is quite different from the present 
case and does not support the contention of the ap­
pellant. In that case a suit was instituted in the- 
court of the Munsif for dissolution of partnership and 
accoimts. The Munsif in order to ascertain whether 
the suit was within his pecuniary jurisdiction, issued' 
a commission for the examination of certain account 
books. As a result of this commission the Munsif 
came to the conclusion that he had no jurisdiction to* 
try the suit. The Subordinate Judg'e, 1st class, be­
fore whom the case ultimately came for disposal, re­
fused to treat as evidence in the case the proceedings 
taken by the Munsif with the object of ascertaining 
whether the subject-inatter of the suit was cognizable- 
by him. On these facts the learned Chief Judge held 
that the findings of the Munsif could not be treated 
as a finding on the merits. He further held that 
the proceedings before the Munsif weiQ coram non 
pidice so far as the eventual decis-ion of the liability^ 
of the parties was concerned and that under these- 
circumstances the order of the Subordinate Judge was 
correct. It may be noted that this case purports to* 
follow P'rtMal'hrhhat v. VishwamlyhaT Pandit, (2) a 
ruling which was deliyered at a time when the Buits 
Valuation Act (V II of 1887) had not been placed upon 
the Statute Book. Mr. Moti Sagar on behalf of the 
respondents relied upon section 1 1  of the Suits Valu-^
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(1) 96 P. B. 1912. (2) (1881) I. L. R. 8 Bom. 318 (F.B.).
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ation A ct and quoted the Full Bench decision in '
Sardar Khan v. Mussammat Aisha Bihi (1). The Bijdha Mai. 
proY isions of section 11 of the Suits Valuation x4ct
are clear and provide a complete answer to the ap- ----- -
pellant’ s contention. As already stated, no objection'^®^^ 
was taken as regards pecmiiary jurisdiction as re­
quired by section 11 (a) o f the Suits Yaluation Act.
And if  the argument were open to the appellant that 
after the passing o f the preliminary decree and the 
receipt o f the commissioner’ s report such objection 
was raised, the answer is supplied by section 11 {h) 
and (2) of the Suits yalua.tion Act. for it has not even 
been suggested that the undervaluation has pre­
judicially affected the disposal of the suit on its 
merits. I  may quote here the following sentence from
the Full Bench judgment in Sardar Kfian v. Mussani- 
mat Aisha Bibi (1)—

" The object o f the Legislature in both cases is 
the same, namely, that the defect o f jurisdiction on 
territorial or pecuniary grounds should not render 
proceedings in a case abortive i f  such objection was 
not taken at the earliest opportunity and there has 
been no consequent failure o f justice-^’

I may also refer to KMdaijatul Knhra v. Afuina 
Kluitun (2) and the observations at page 125 o f the 
report. The inanity o f the objections raised by the 
defendant would further appear from the fact that 
the commissioner, Pandit Bishambar Nath, had been 
appointed by the Court with the consent o f parties 
and even in the objection (dated the 25th August,
1921) to the commissioner’ s report the defendant him­
self asked for the retention o f Pandit Bishambar Nath 
as commissioner.

(1) (1925) I . li. B. 6 liafa, 106 (F.13.). (2) X 22 All. L. J. 122.



1927 I accor’dingiy overnile the plea of jmisdiction
Bot^ T mai, raided by the appellant.

^ # *  4̂  # *  ^
BA1.MA Bam. (His Lordship then proceeded to deal with other

AshaH ^ ak J. matters not required for the purposes of this report ;
and the Bench concurred in dismissing the appeal 
as regards the plea of juriscliction.)

Bboabway J. B r o a d w a y  J.— I agree in the order proposed.

iV. F . E .
A ppeal disrtiissed^ 

except in part.
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REViSIONAL CRIMINAL.

Before, M r. JiiMice Teh Chanel.

B A S O N D H I AND others; P etltionees 
'Versus

The CROW K', R espondent.,

16> Criminal Revision No. 14S4 of 1927.

Inflian Penol Code, 1860, section 225-B— Resistance to 
apprehension— under unsealed loarrants for non-pctyment of 
illegal tm — Tm  on incomes of trades and professions mad& 
11'ithoiit sanGtion of Governor-General— District Boards Act, 
X X  of 1883, section 30.

Tlie District Board, Jullundiir, witli tlie peTmission of 
tlie Ijooal Grovernment imposed a haisij/at tax on tlie total 
income deiived by all persons carrying on any trade or fol­
lowing any profession or calling within tlie district. The 
accused, goldsmitlis, refused to pay the tax and warrants 
were issued, under section 69, Punjab Land Eevenue Act, 
for tlieir arrest. Tlie execution of the warrants was resisted 
by tliem and tlieir friends, and tiiey were convicted under 
section 225B of the Penal Code.

Held (following District Board, Sialkot y . Sultan M n - 

hammad Khan (1 ) ) that the haisiyat tax being in the naturfe 
of a tax on incomes eould, iinder section 30 of the District 
Boards Act, be imposed with the previous sanction of the

(1) (1928) I. L. R. 9 Lah. 340.


