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MAUNG TUN YIN a n d  a n o t h e r . -

J-,iviiintioii— S a le  niider Coiiyl's ilecrec— Personal ilccree for
bala nce—Jppiica lio ii not nii enforceiiieiil uf preliniiihiry or fiiinl ileerec.— 
I^iuiitalioii Ac! {!X  o] 190S\ art. ISl^ 1S3.

The pi'diminary decree ol Ihe High Court in a mortgage suit provided that 
“  if the proceeds of sale shall not he .suflkimt for the payment in i '.'.11 of the 

uimount citxe, tiien tlie plaintiff shall be at liberty  to apply for a personal decree 
.against the defendants for the b.ilance.”

Ht;///, that in such a case an application lor a personal decree against the 
niorti»agor is not a mode of enforcing the preliminary decree or the final decree 
in the morl’gage suit, but is an application f(,ir a new djcrec imposing liability 
upon the mortjfagor personally. Such an applic.ition is goveniiid by ari. 181, 
and not by art. 183 of ihe Limitation A,ct.

M uU anim ad H usain  v. AUvi-Un-'Nissn IJihi, l.L.iv. -)0 All. 551 ; Pell v, Gregory, 
I.L .R . 52 Cal. 828 ; Q iettyar v. A .R .A .R .R J l .  Chvttyar F irm ,
a .L .U . 12 Ran. 370— referred  io.

Jen iid  B alm  v. P iiram eshw a r N aray an M ahf/iu, 46 I,A. 29-\ —disiingiiislied.

Alyar for the appellant. A mortgage, decxee passed 
by a High Court consists of two parts, one directs 
p ^ m en t of the debt due by a certain date, and 
^he other provides for the sale of the property in 
the event of non-payment of the debt within the 
time allowed. The second part further provides that if 
the sale proceeds are insufficient to satisfy the 
debt the mortgagee is entitled to apply for a per
sonal decree. The first part of the decree, if it 
stood alone, can be enforced under art. 183 within 
12 years “ from the date fixed for payment as an 
ordinary decree for money. A mortgage decree, which 
as a decree is not distinguishable from any other

* civ il F irst Appeal No. 203 of 1934 from the order of this Court in Civil 
"Regular Suit No. 258 of 1930.

J a n .  29 .



1935 form of clecrce, can also be enforced [tliat 
aZ s .s . effect to, Brij Lai v. Dantodar Das (1)] within the

CHETTUR period laid down in art. 183. The second part of
the decree, being merely in the nature of directions- 
for the enforcement of the first part, should be read
as part of the decree ; and limitation for its enforce
ment will commence only when the mortgaged proper
ties have been sold and the deficiency is ascer
tained. The starting point of limitation for an 
application for a personal decree therefore is the- 
date of sale, and the application will be in time if 
filed within 12 years from such date. Banku Bchari 
V. Naraindas (2]; Jeuini Baku v. Paruieshwar (3),

Even considered as an “ order” of the High 
Court the second part of the preliminary decree 
will still be governed by art. 183. Art. 181 ha& 
no application, becausc art. 183 makes special 
provisions in this behalf.

The decision in F. H. Pell v. M. Gregory (4)' 
should be held to be overruled by reason of the 
judgment in Ban h i B eharis  case. Miilianifmid l l t i f a f  

V. Alitii-Un-Nissa Bibi (.5) relates to the decree of a 
Court other than a Chartered High Court, and has- 
no application to this case. The application for 
personal decree in this case was made within five 
years from the date of the preliminary decree and 
within four years from the date of sale, and was- 
therefore within time.

No appearance for the respondent.

P age, C.J.—This appeal raises a question of general 
importance in respect of the law of limitation.
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(1) 44 All. 555. 13) 46 I.A. 294.
(2) 54 I.A. 129. (4j I.L .R , 52 Cul, 82B.

(5) I.L.R . 40 All. 551.



P a g r ,  C.J.

The appeal is brought from an order of Leach ]., ^
sitting on the Original Side of the Court, dismissing a.l .s .s .
an application by the appellant for a personal decree
in a mortgage suit. The appellant obtained a 
preliminary mortgage decree on the 14th July 1930.
The final decree was passed on the 13th February 
1931, and the property was sold pursuant to the 
final decree on the 1st August 1931. On the 10th 
September 1934 the appellant filed the present appli
cation for a personal decree in respect of the balance 
of the mortgage debt outstanding against the mortgagor.
The learned trial Judge dismissed the application 

—iipon the ground that the application was time-barred 
under article 181 of the first schedule to the Lim i
tation Act (IX  of 1908), It was conceded by the 
learned advocate who appeared on behalf of the 
appellant that if article 181 applied the present 
application was out of time. On behalf of the 
appellant, however, it was contended that the appro
priate article was not article 181 but article 183, 
and if that was so the application for a personal 
decree was not barred by limitation. In my opinion 
the case depends upon the form of the preliminary 
'decree in the suit. In Jenna Baku and others v. 
Parnieshwar Narayan Mahtha and otJiets (1) a 
decree in a mortgage suit was passed in favour of 
the mortgagee inier alia in these terms :

' ‘"It is also ordered and decreed that if the sale proceeds 
be not sufficient to cover the whole of the decretal amount, 
then the defmdanl do i>ay to the the balance of ihe
dccretal amount^ with interest at 6 per cent per annum till the 
date of realization from the estate cf the aforesaid Balkrishan, 
deceased, and if the defendant does not admit the estate to be 
sufficient to cover the decretal amount then a statement be
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(1) (1918} 46 LA. 294.



1935 p rep ared  of the prop erties of the aforesaid  B alk rish an  a iicU h ;it  ̂

Aj I s .S. manaj^ement of th e C o u rt.”
Chettiar

m a u n g  T u n  In that case no question of hmitation was argued, 
and it may well be that a sale in execution of 

PAGE, c j. such a decree would be enforcing the decree ” 
within article 183. But wdiere a preliminary decrce 
in a mortgage vsuit is passed in the ordinary lorni 
in my opinion the appropriate article is 181 and 
not 183. As was pointed out by a Full Bench
of this Court in VJLR.M.N.C.T. Chcttyai' v.
A.R.A.R.RM. Chettyar Firm  (1)

“ the Court when it passes a preliminary decree or a iinal 
decree in a mortgage suit in favour of the mnrtgaf^ee does 
not lay any obligation upon the mortgagor to do or to refrain 
from doing anything. It mei-ely gives the mortgagor and any 
other party entitled in that behalf an option, which he 
may or may not elect to exercise, to redeem the property 
in the manner therein prescribed. Neither the preliminary 
nor the final decree in such a suit can be executed by 
attachment of the mortgagor’s person or his property generally 

It is only when the proceeds of the sale of the
mortgaged property are insufficient to liquidate the amount due
to the plaintiff that the Court is entitled to pass a personal 
decree for the balance (if any) against the mortgagor.”

In the present case it is pi'ovided in the preliminary 
decree inter alia  that “ if the proceeds of sale shall 
not be sufficient for the payment in full of the 
amount due, then the plaintiff shall be at liberty 
to apply for a personal decree against the defendants 
for the balance.”

The learned advocate who appeared for the 
appellant properly and inevitably conceded that the 
plaintiff-appellant could not execute the preliminary 
decree or the final decree against the mortgagor
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!1) (1934) I.L.K. 12 Kan. 370 at p, 396.



P a g e ,  CJ.

j^^Xsaaally, and that before he could do so he would 9̂35
have to obtain a further decree against the mortgagor, a .l .s .s .
T 1  ̂ C h et t ia rIn such circumstances it appears to me that an 
application for a personal decree against the mortgagor m a i w g  t u n  

is not a mode of enforcing the preUminary decree 
or the final decree in the mortgage suit, but is an 
cipphcation for a new decree imposing liability upon 
the mortgagor personally. It follows, therefore, that 
such an application is not governed by article 183, 
but by article 181. The view which I take upon 
this question is in consonance with that held by 
the High Courts of Allahabad and Calcutta [Muham- 
ffftrd IlUfat Husain v. Alim-Un-Nhsa Bibi and others
(1) and F. H. Pell v. M. Gregory (2) J, with which I 
respectfully agree.

For these reasons the appeal fails, and must be 
dismissed.

B a U, J.— I agree.
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(i; (1918) I.L.R . 40 All. 551. (2) (1923) I.L .R . 52 Cal. 828.


