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1y Justice Broadway and Mr. Justice Agha Haidar.
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1 TAT BAKETAN (Derexoant) Appellang

VersUs

) Y
{

.-‘&\TQTHER - Despondents.

£ivil Appos) Mo, 2593 of 192
Cipil Procedure Code, det ¥ of 1908, Order XLIII,
Pule T lwseidnpeal from an ovler granting review—Order

Y7TIE, Dule Y—effect of—onns of proof—that deed . suil
was -.fi.n{'z'ff'r,us-—-f,zm;fng of fact—Second appeal—ahether to
Be trenied ny on Revigion,

The defendant executed a deed of sale purporting to
sonvey certain kothis to het brother but continued in pos-
sexsion for nine vears, and then in a sult instituted by rér
brother pleaded that the whole tramsaction was fictitious ;
made to doprive her first hushand’s collaterals of the pro-

Held, that the Inower Appellate Court had rightly placed
the onus (nl proving that the deed was not genuine) upon the
defendant ; and the finding of that Court that it was not 8
fetiiious transaction heing one of fact, the High Cowrt was
precinded from examining 1t in second appeal.

Ram Chand ~, Harnam Singh (1), and Bhagwar Das v.
Mst. Bam Bai (), distinguished.

Held also, that the powers of the Appellate Court under
Order LI, 1ule 1 {w) of the Code of Civil Procedure %o
Rear an appeal from an ovder under rule 4 of Ovder

XLVII grouting an application for review, are limited by
rule 7 oof Order XLVIT and that under the circumstances of
the =aze the Seeond Avpeal should not he treated as a Revi-
NIOW

Chhajiv Ram v. Vel (3), referred to.

() 88 P. R. 1900. 2) 38 P. R. 1914.
(3) (1922) I. L, R. 3 Lah. 197 F.C).
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Second appeal from the decree of Mian Ahsan-
wl-Hag, Disirict Judge, Mionwali, dated %the 15tk
October 1923, reversing that of Lala Kanwar Bhan,
Subordinate Judge, 4th cless, Mionwali, dated the
Ath Juby 1923, and granting plotniiff pessession.

Niaz Mvmamyan, for Appellant,

2. R. Lavw, for Respondents.

JUDGMENT.

Brosapway J—It appears that one M ussummat
Bakhtan executed a deed of sale in favour of her
brother Ghulam Hassan on the 15th of Tebruary, 1914
The property conveved consisted of a house. On the
27th of March, 1923, Ghulam Hasan sued his sister
and her second husband and his son for possession
of the house, alleging that subsequent to the sale he
had obtained possession of the property bought but
had permitted his sister to continue to live in it.
Mussammat Bakhtan pleaded that the house had be-
longed to her first hushand from whom she had ob-
tained it, that she had been induced by her brother,
the plaintiff, to execute this deed of sale in his favonr
Jn order to deprive her first husband’s collaterals of
the property and that the deed of conveyance had
never heen acted upon and was purely fictitions. The
trial Court dismissed the plaintiff’s suit, holding that
the transaction was a fictitious one. Ghulam Hasan
appealed to the District Judge, and the learned Dis-
trict Judge took a contrary view, helding that
Mussommat Bakhtan hdd failed to prove that the
transaction had been fictitious. He accordingly de-
creed the plaintiff’s suit for the property claimed, ex-
cluding from the decree, however, one small koth.

Mussammat Bakhtan then preferred a second
dppeal to this Court which came up for hearing as a
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mation hefore a Division Bench on the 10th of Decem-
her, 1923, On this date Mr. Niaz Muhammad for
he appellant stated that the lower appellate Cotrt
wd veviewed its judgment and asked for time to file
an amended memorandum of appeal. Time was
allowed. and in due course an amended memorandum

f appeal was filed, containing certain additional

I s

G
groutids.

 Before s to-day Mr. Niaz Muhammad has urged
that the decision of the lower appellate Court was
open to attack in second appeal on the ground that
the onus had heen wrongly placed on the appellant to
prove that the transaction was a fictitious one. He
placed veliance on Ram Chand v. Harnam Singh (1),
Bhagwan Das v, Mussammat Raem Beai (2). Those
cases proceeded on their own particular facts. Thére
ann be no doubt, that having regard to the fact that
I nszsagomar Bakhtan executed the deed of sale, the
onus lay on her to prove that the transaction was a
fictitious one. The finding of the learned District
Judee that it was not a fictitious transaction is one of
fact which we are precluded from examining in second
appeal.

Thix would dispose of the case before us but for
the fact that the matter has been complicated by
the learned District Judge’s action in granting the
application for review referred to above. This ap-
plication related to the exclusion of the kothi from
the decree. Tt was entertained by the learned Dis-
trict Judge and granted. Mr. Niaz Muhammad has
attacked this action of the learned District Judge
and has urged that the review had been wrongly
granted. As a matter of fact the appeal hefore us

(M 68 P. R. 1900, () 58 P. R. 1914,
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is one against the final decree as prepared aiter the
review had been allowed. Therefore, the finding as
?o the fictitious nature of this transaction covers
this kothi. No doubt it is competent for a party
aggrieved to appeal against an order allowing ve-
view under the provisions of Order XLIIT, rule t
(w) of the Civil Procedure Code. It seems fo me,
however, that the powers pf an appellate Court are
limited by rule 7 of Order XTVIT of the (ivil Pro-
cedure Code. Mr. Niaz Muhammad has been asked
to state whether the order on review contravened the
provisions of rule 2 or rule 4 of Order XI.VII and
vas constrained to admit that neither of these two
rules had been contravened. In these circumstances
it appears to me that we are not empowered to in-
terfere with the order passed on review in this
appeal.

It was then contended that, inasmuch as the
order was passed without jurisdiction having regard
to the decision of Their Lordships of the Judicial
Committee in Chhajju Ram v. Neki and others (1),
this appeal might he treated as a revision. Speak-

-ing for myself, it seems to me that the learned Dis-
triet Judge’s action in dealing with this application
for review was unsatisfactory, but at the same time
I am not prepared to treat this part of the appeal

as a revision in this particular case hecause it

appears that the kothi was definitely claimed in the
plaint and not specifically referred to in the written
statement filed by the appellant. The appellant’s
defence was that the entire transaction was fietiti-
ous. She did not elect to differentiate between any
portions of the properties claimed by the plaintiff

(1) (1922} 1. T. R. 3 Tah. 127 (P.CLY.
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1 would, thevefore, dismiss this appeal, l'aut n
the circumstances leave the parties to bear their own

costs.
Aeus Hamar T, Acna Hamar J.—1 agree.
N.F. E. ,
Appeal disnrissed.
APRELLATE oRIMINAL.
Before Mr. Justice Fforde.
19927 ABDUL WAHID—Appellant
'-;"; PETrSUS
Sept. 0. Tae (ROWN-—Respondent.

Criminal Appesl No. 703 of 1927,

Indian Arms Act, XI of 1878, section 20—not confined
io impoit or eaport of arms—Concealment—on Railway plate
form.

Held, that it is a question of fact whether a person found
in jossession of a conmcealed weapon is earrying the weapon
in such o way as to indicate an intention to hide the
article from the classes of persons referred to in section_20r
of the Arms Act.

Held further, that the section is not confined to cases
where the import or export of arms is atterapted ; but that
the fact that a person is concealing a weapon while he i8 on
& railway platform must indicate an intention to concéal that

weapon from inter elia railway officials who are about that
rlatform,

Chet Singh v. The Crown (1), followed.
Appeal from the order of Chowdhry Daya Ram,

WMagistrate, 1st class, Kasur, Disirict Lahore, dated
the 20th June 1926, convicting the appellant.

(1) (1926) 1. T. R. 7 Lah. 65.



