
Botli petitions tlieir Lordships have, from tliis 192? 
point of view, carefully considered. They liave not 
'forgotten tliat the circumstances are somevvliat ikd fto-E-sAt 
special: that t ie  riglit of appeal iatrocliiceii by tiie 
Act o f 1928 is veiy probably conceded m  order to I ncome-t a x  

rectify an omission ina.clTerfcently made from preTioiis 
legislation, and is rxot one tliougiit of for the first 
time. Even so. hoYrever, tlieir Lordsbips are unable 

'to find ill the circroiistaiices of either case suffieient 
ground for any exercise of the Prerogative in fa¥our 
of the petitioners.

Their Lordshiiis will accordingly hiiinbly a/lvise 
His Tiia,jesty that both petitions shoii'ki lie di^misse-::! 
a.nd with costs.

A. M. T.

Solicitors, for petitioners : T. L. Wilson S Co.
Solicitor for respondents : Solicitor, huli'i ’Office,
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APPELLATE C ! ¥ l i ,

Before Mr, Justice Broadwmi 3fr. Justice ~Af̂ ha 'Maidar.

PITNJ_AB H.ATTOATAL BAKE, LTD',. KASUR, 
( P l a i n t i f f ) Appellant 

versus
FMADATT-HANS BA J a n d  another (Defsndaitts) 

EeRpondents.
Civil Appee! No. 1916 of 1923.

Civil procedure Coi&, Act F of 1908, Ordgr 'XLI, Muh 
32—Second appeal—power o / Court—-whers no 'et^peal was 
made to the District Court—Amefidment of pMini—when not 
pefmiBsihle.

Plaintiff sued two defendants and prayed ttat tis  elsaM 
slionid "be decreed against one or “botli,. The Irial Goart' 3#* 
creed the suit agamsi defendfttit ,Fo, ■2, The la fe r  appealed 
to the District Court hat plaintiff neitlieT' appealed nor filed

■' .b2 ,.
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I92T cioss-obiectioiis. Tlie app'eal was accepted and tlie suit dis-
missed. The plaintiff tlieii i:a-eferred a second appeal to the

HatioS l^Ban kK^S'  ̂ Appellate Court slioxild-
q), liare passed a decree ag’aiiist defendant No. 1.

mrABATT-. alleged no cause of action againsl
JulAKSltAtT. . , - , 1 * X

Llefeiidaiit No. 1, and tliat permission to amend the plaint
could not lie granted at tliis late stag’-e, as it would practically
am mint to a retriaii of" the case.

H e l d  f  'lifth er , that even if Rule 33 of Order X L I of the 
C'nde of Ciril Procedure was wide enough to enaHe this Court 
io ;ilter the decree of the trial Court so as to make it one
â ti'iunst defendant 'No. 1, those powdrs have to he exercised
with rai'e and disoietioa and only when the party appealing' 
to if cat) fairly he said to he entitled to the relief equitably.

AL̂ o, that the present case would not be a proper one for 
the exercise of those powers.

Uamalitigam Cliettiar v. Suiramawa Chetfdar (1), 
f'eri'ed to.

Second Appeal from the decree of Rai Bahadur 
l.ala Rangi Lai, Additional District Judge, Lahore^ 
dated the 9th June 19'23, reversing that of Rai Sahib 
Lala N'lirinjcm Das, Senior Suhordinate Judge, 
Lahore, dated the 17th June 1922, and dismissing 
the jjlalntiff's suit.

H a e  G o p a l , f o r  A p p e l la n t .

E a k t r  C h a n d  a n d  J. G . S e t h i , f o r  R e s p o n d e n t s .

J u d g m e n t .

B eoadw ax  j . B r o a d w a y  J . — Tlie facts giving rise to this 
ĵ cconrl appeal are briefly these :•—

Tlie Punjab National Bank had dealings with 
ft fi.nii kiioAvn as G-okal Cha.nd-Salig Ram, while a 
firm entitled. lima. Datt-Hans Raj acted as the 
Bank agents, Gokal Chand-Salig Ram were in 
the habit of buying produce, making a certain deposit 

(1) (1927) I. I^ R . 50 Mad. 614.
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witli the Bank, pnrcliasing tiie produce tiirougii the

BsO-.\DW.i? J.

Jaiik, acting tliroiigii their agents Uma Datt-Hans Pcnjab
Haj and executing a, promissory note in favour of XinoiJUL Bajtk 
the Bank for the amount advanced. They under- 
took to increa..,se the deposit whenever called upon to ITaksi’at,
do so by the Bank, the Bank intending to corer it- 
self in this way when the rates of the pi'odiice va ried 

. adversely. In addition to the execution of a, pro- 
ijiissory note the produce purchased was hypothecat
ed or mortgaged to the Bank for the amount of the 
money payable.

It appears that on the 8th of September, 1915, 
the firm Gokal Chand-Salig Ram purchased a Imtha 
of gram for Rs. 3,834-11-3 and executed a promis
sory mote for that amount in. favour of tlie Bank.
The purchase was made through the agency of ITina 
Datt-Hansra;j. A sum of Rs. 565 was deposited, to 
cover any loss, The interest payable under the pro
missory note was at the rate of seven and a lialf 
per cent. Prices went down, and' it is said the 
Banlv called upon Gokal Chand-Salig Ê am to in
crease the deposit. They failed to 'do so, whereupon 
the Bank exerci.«ed its rigiits and sold the k-otM of 
gram through their agents ITma Datt-Hans Baj.
It appears that the amount realized at the sale was 
Us. 3.266-0-9. This amount should have been paid 
into the Bank to the credit of Gokal Chand-Salig 
Ram. As a matter of fact Uma Datt-H§ns Raj only 
paid i.n the sum (of Rs. 2,205-4-0. I would note that 
the sale took place on the 5th of February, 1917.

■ On the 25th of July, 1919, the Bank instituted a 
suit, impleading as defendant No. 1,. Gokal Chand- 
Salig Ram and- as defendant No. 2 , Uma Datt-Haiis 
Raj. The suit was based on the promissory .aote. and.
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192T it was alleged that the amount outstanding including
' Potab interest to date of suit came tiô Us. 1,784-3-0. It was^

National Bake r-jrayed that a decree for that amount together with
Um^att- 5:Fi'tlier interest and costs should be granted against
HA5TS11A5. one or botli of tlie defendants.

Broadway 5. Gokal Cbaiid-Salig Ram. for some reason best 
knouii to themselTes. pleaded that tliey had not ex- 
eent'ed any ijroniissorv note and this matter was 
in i'̂ sue. Uni a Dfitt-Hansrai raised the plea that the 
i)kinc sliowed iio cause of action against them but 
tiiis ''vas not put in issue. The case then proceeded, 
and a Comniissioner was appointed to go into ail 
iiianner :'of accounts frjetween the plaintiff and Uokal 
Chand-Salig Mxam as well as l:)etween Gokal Chand- 
Salig Earn and ITma Datt-Hans Raj, Why this 'mm 
allowed to be done it is difficult to understand. 
Einall)',. tbe trial Court came to the decision that 
nothing was due to the Bank from Gokal Chand- 
Balls’ Kain; but the Bank's claim was decreed against 
ITma Datt-IIans EaĴ

IJina Datt-Hans Eaj preferred an appeal against 
this decree which was disposed of by' the Additional 
District Judge, Lahore, on the 9tli of June, 1923. 
The Bank a,pparently was: content with its decree 
aiid neither appealed against the dismissal of IKe 
suit so far as Gokal Chand-Salig Ram were concern
ed ner 'filed any cross-objections. The learned Addi
tional Di’strict Judge came to the conclusion that the 
plaiiir, fliscloseci no cause of action against Uma Datt- 
Hans Hai and that if there was any dispute between 
tlie Bank and ITma Da,tt-Hans Kaj relating to their ' 
agency that was a matter which could not be gone 
into ID, this suit but might well form the subject of 
a, suit for rendition of accounts. In conclusion the



learned Additional District Judge stated that it was 19ST
not necessary to consider whether the suit against 
crefeiidant No. 1  should or should not hare been dis“ Bask
missed because the Bank lias not appealed On 
the f5th of August, 1923, the Bank preferred fclii8 Haxseaj.
second appeal against the decree of the Additioml J
District Judge dismissing their suit, impleading l)otii 
•the original defendants as respondents.

It vfas urged that, inasmuch as the Bank had a 
lien on the k-otlia of gram, Uma Datt-Hans Raj were 
not entitled to retain a,ny part of the purchase money 
to reimburse themselves for iiionejs due to them bv 
G-okal Chaiid-Salig Eani, It was also urged that 
the Additional District Judge should haye acted 
v̂uider rule 33, Order X L I of the Civil Pi’ocediire 
Code and passed a decree against Ookal Chand-Salig 
'Earn.

This second appeal was admitted on the question 
of lien, and the learned counsel for the parties in this 
case have admitted that the Bank had a lien on the
I'otha of gram in accordance with the liypothecation 
-that had been made. The question for deteniiina- 
■tion, however, is -whether or not, so far as Uma Datt- 
Ilaiisraj a-re concerned, the plaint discloses any cause 
of action. Mr. Hargopai for the Ba,nk has read the 
"plaint and has emphasized the points that he con- 
sidered of importance, notably the contents of para- 
praphs' 3 and 5. On the other hand Mr. FaMr̂  Chand 
for -lima Datt-Hans Raj has urged that nothing in 
'the plaint really amounts to ah assertion or allegation 
which can be = construed intio forming any cause of ,
’action. A fter a'careful-consideration o f th ep la in t 
T have come , to the conchision tliat-the, contention o f 
Ifr.-.Fakir Chand'is" correct and'that no'cause o f-,:

VOL. i s ]  l a h o e e  s e s i e s . 2 9 §
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B b o a d w a y  J

1927 actim at all was alleged in the plaint. Mr. Har- 
gopal tlieii urged that he sltould be allowed even 

Nationai. BA?TKtliis stage to a,mend the plaint pointing out that Lma, 
m̂ABATT. Datt̂ Haiis Raj had taken this plea but that it had
Hanshaj. Titjt l:>eeii |)ut in issue. I am afraid Vv̂e are unabl© to

[|o;i-ee to this course being adopted. It would prac- 
ticn.lly amount to a retrial and it appears that at this 
l;!te stage ei:|uity does not require such a course being 
adopteo. The suit against Uma Datt-Hans Raf"' 
liaviiig 3)eeii. therefore, rightly dismissed, the appeal 

against them must be dismissed as w"ell.
Turning to the next point, Mr. Hargopal urged 

tii;it rule 33 of Order XLI, Civil Procedure Code, ŵ as 
wide enough to enable the Additional District Judge
and this C’ourt to modify or alter the decree of th^
trial Court so as to make it one against Gokal Cliand- 
Salig Eaiii. ‘Mr. Sethi for G-okal Chand-Salig Ram 
has, howevei*, strenuously protested against the use of 
tin's rule and Oi'der ;i>e;ainst his clients. He has in- 
deed urged that the powers of this Court are limited' 
in this direction, and, having I’egard to a Madras- 
ruling in Mam.fdinijam Chettiar versus .4. L. S, P. 
P. L. Suhrmnania Gliettiav and others (1), there' 
seems some force in this contention. But the authori
ties of this Court have not gone as far as Mr. Sethi 
contends the Madras High Court have. At the same- 
time it is obvious that, even if this rule and Order 
gives a Court such wide powers, these powers have 
to he exercised with care and discretion and only 
when the party appealing to it can fairly be said to- 
be entitled to the relief equitably. In the present 
case we have a Bank, drafting through its counsel, a 
most defective plaint and allowing the case to be mis-

(1) (1927) I. L. R. 50 Mad. 614.



iiandled from start to finisli. We haye a findiiig of
trial Court arrived at, apparently after a carefiil Pc:-7j.yi

exaraiiiatioii of all the dealings between the Bank and 
tills firm, tliat tliis firm is not indebted to the Bank as Ukabatt- ' 
a result of all tlie transactions between tlieiii. Ifc is Haii-shaj.
also clear that the firm of ITma Datt-Hans Ea.j liaTe Broaidwat J.
esca]ied lial)ility througli the error.> into which tie 
plaintiff-Bank fell in drawing up its plaint, and, 
having regard to all these circumstances, I am forced 
to the conclusion that the present case would not be 
a, proper one in which to exercise the powers con
ferred on this Court by rule 33, Order XIJ, Civil 
Procedure Code, even assuming that those ]lowers 
were wide enough to cover the case. To decide

- whether the firm of Gokal Ghand-Salig Ram were in 
any way indebted tô  the Bank it would be necessary 
to treat this appeal practically as a first appeal from 
the decision arrived at by the trial Court and, speak
ing for myself, I do not think that it was the inten
tion of the Legislature to give such a right of appeal 
when rule 33 was enacted. I wonld, therefore, dis
miss the appeal i?i toto; but in the circumstances of 
the case direct that the parties bear their o-wii costs 
ill this Court.

A g h a  H a t d a r  J . — I  concur. A g h a  H a i d a r  J ;,

N. F. E.
AfpeM dismissed.
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