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in Jhanda Singh v. M¢. Lachmi (1), which my learn- 1927
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ed .>rothe} has followed. Undm.these cncumsltanc'eb Dust Crasn

1 concur in the order passed by him and agree in dis- v,

missing the appeal with costs. Mora Sty
N. F.E. ‘Acas Hapar J.

Appeal dismissed.

REVISIONAL CRIMINAL.
Before Mr. Justice Tek (Chand.

MUHAMMAD KHAN AND ANOTHER—Petitioners 1927
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Criminal Revision No. 377 of 1827.

Public Gambling Act, 111 of 1867, section 15—Public
place—meaning of.

Held, that a public place within the meaning of section
15 of the Gambling Act is a place where ithe public actually
and in fact go, without let or hindrance no matter whether
they have a legal right to go or not. ‘

Emperor v. Sulhnandan Singh (2), Gajju v. Ewmperor
(&), and The Queen v. Wellard (4), followed.

Emperor v. Hussein Noor Mahomed (5), Kanshi Ram v.
The Bmpress (6), and Mul Singh v. The Empress (1), diss
tinguished. ‘

Held also, thot a person who offends againsy this sece
tion can be punished either with imprisonment or with fine
but not with both,

Empress v. Gokal (8), followed. ‘ N

Application for revision of the order of R. J. 3.
Dodd, Esquire, District Magistrate, Ferozepore,
Hated the 13th February 1927, affirming that of
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Sardar Hurmandar Siugh, Magistrate, 2nd elass
Ferozepore, duted the 12th February 1927, tOnpiet
ing the petitioners,

Muramdap Iy Jan, for Petitioners.

R. C. Soxt, for Government Advocate, for Res-
pondent.

JUDGMENT.

Tex Csanp J.—The petitioners, Muhammad
Khan and (hulam Hassan, and seven other persons
were convicted by the Magistrate 2nd class, Ieroze-
pore, under section 13 of the Public Gambling Act,
IIT of 1867. These two were sentenced each to under-
go one month’s rigorous imprisonment and to pay a
fine of Rs. 10 and the others were sentenced to paya
fine of Rs. 256 each. Muhammad Khan and Ghulam
Hassan appealed to the District Magistrate, Feroze-
pore, why affirmed the conviction and sentences
against them.  They have now come up in revision to
this Court.

The first point urged on their behalf is that the
place where they were found gambling is nobt

‘ public place’ within the meaning of section 13 of
the Act. The finding of the learned District Magis-
trate is that the site concerned is in field No. 1500,
which is the property of Government and is now vest-
ed 1 the Municipal Committee of Terozepore. A
portion of this field is enclosed within a low boundary
wall and is nsed as a cremation ground for the
Hindus.  Outside this enclosure is a strip of land to
which all classes of the public have free aCeoss,
This strip is connected with the public road by a path™
leading thiough certain fields. The finding is “ that
the owners of the fields through which the path goes
might have a right to stop people passing, but as a
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matter of fact they never do so. It was on this strip
of land just outside the cremation ground, that the
petitioners and their companions were found gambling
by the Inspector, who headed the raiding party.
The District Magistrate found that this spot, besides
“ being in tull view of the public as they pass to and
fro across the fields, is also freely accessible to all
classes of the public and belongs to a public body.
‘which has never enclosed it.”” Tn my opinion, on
these findings the learned District Magistrate came to

a correct conclusion that the place in question was a
‘ public place ’ within the meaning of section 13 of

the Gambling Act. Tt is clear that the public have
as a fact free access to this place without obstruction
either by the Municipality, which owns field No. 1560
or hy the owners of the other fields throngh whichk
the pathwav from the public road leads to it.

It is well settled that in order to bring a parti-
enlar spot within section 13, it is not necessarv that
the nublic should have a legal right to go te it. All
that is necessary is that the public actually go there.
whether as of right or on sufferance of the proprie-
tors. In Emperor versus Sukhnandan Singh (1), it
was held that in the area oceupied by a large grove.
which belonged to a private individual but to which
the public were allowed free access on certain occa-
sions, was a ‘ public place * within the meaning of the
section. Similarly in Gajju versus Emperor (2), it
was held that the words “ public place ”’ signify a
place to which the public resort as a matter of fait,
_whether of right or with the permission of the private

el . e s : e
owner. The meaning ‘of a similar expression ap- -

-pearing in 14 and 15 Viet. ¢. 100, s. 29 was consider-

(D (1992) L. L. R. 44 AN 265, _ (2) (1918) 47 1. C. 433.

1927
MumsMusap
Kuax
.

Tue Crowxs.

Tex Craxp d.



1827

Howammap
Emaw
.
Tee Crowx.

Trg Cuanp J,

258 INDIAK LAW REPORTS. [voL. 1x

ed at length in The Queen versus Wellard (1), where
Coleridge C.J. defined a ‘ public place’ as a place
where the public was in the habit of resorting and 6
one prevented them from so resorting to it. Grove
J. remarked that a ‘ public place * was one where the
public go, no matter whether they have a right to go
or not. He said that “ the right was not the ques-
tion,”” but the determining factor was whether the
public actually and in fact went there without let
or hindrance. There arc a number of reported cases
of Indian Courts in which the same view has been
taken, but T do not think it necessary to refer to all
of them.

The learned counsel for the petitioners has refer-
red me to three rulings, each of which seems to me te
be distinguishable. In Emperor versus Hussein
Noor Mahomed (2), the question was whether a rail-
way carriage forming part of a special train running
between Poona and Bombay was a ‘ public place’
within the meaning of the Bombay Prevention of
Gambling Act, the wording of which is similar to that
of the Indian Public Gambling Act. It is obvious that
there is no analogy between a railway carriage form-
ing part of a special train and the spot in question in
the present case. The next ruling cited is Kanshi Ram
versus The Empress (3), where in a brief judgment it
was held that gambling in a place near a public road
and exposed to public view is not gambling in a
‘ public place ’. No details are, however, given in
the report as to the ownership and nature of the spot
then in question. All that is stated is that the mere
fact that the place was visible from the road was not,
enough to make it a ¢ public place > within the mean-
() 4884 L. R. 14 Q. B. D. 63. (2) (1906) L L. R. 8 Bom, 348,

(3 17 P. R. (Cr.) 1882.
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ing of the section. In Mul Singh versus The Em-
press (1), a thara forming part of a private house
situate by the side of, but outside, a public street was
held not to be a ‘ public place . The facts of these
cases were materially different from the present case.
For the foregoing reasons, I am of opinion, that the
spot, where the petitioners were found gambling is a
‘ public place ’ and T affirm the conviction.

The petitioners have been sentenced to undergo
rigorous imprisonment for one month and to pay a
fine of Rs. 10 each. Section 13 provides, however,
that a person found guilty under that section shall
be liable to a fine not exceeding Rs. 50 or to imprison-
ment, either simple or rigorous, for any term not ex-
ceeding ome calendar month. It is obvious, that 2
person who offends against this section can be punish-
ed either with imprisonment or with fine but not
with both. Double punishment of fine and impri-
sonment ecannot be legally imposed. See Empress
versus (okal (2). The sentence imposed on the
petitioners is consequently illegal. I, therefore,
accept the petition for revision to this extent that I
modify the sentence to one of rigorous imprisonment
for the period already undergone. The sentence of
fine is set aside. The fine, if paid, will be refunded.

4. N. C.
Revision accepted in part.
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