
VOL. IX

APPELLATE CIV\L.

LAHORE SERIES. 1^7

Before Mr. Justice Teh Chand and Mr. Justice Agha Haidar.

TULSI DAS AND OTHERS ( P l a i n t i f f s )  Appellants 

S H I V  DAT (D e fe n d a n t )  Eespoiident.

Civil Appeal No. 1221 of 1923-

Civil Procedure Code, Act F  of 1908, Order X X I , Rule 63 
— Sui-t to establish plainti^’s right to the property in dispute 
— where plainti;ff is not in possession— Couft~fee— -whether 
auction purchaser can he made a, party— and whether decree- 
holder is a necessary paH ySpecific Relief Act, I  of 1877, 
section 42 proviso.

Certain land itaving lieen attaclied in execution of a 
iecree against plaintiffs'’ father and tlie plaintiffs’ objections 
b.aYing been dismissed, tke plainti:is brought a suit under tlie 
provisions of Order X X I , rule 63 of tlie Code of Civil Proce
dure, It was objected tbat the Court-fee of the value of Bs. 10 
was insufficient, that plaintiffs not being- in possession could 
not sue for a mere declaration, that the decree-hold&r should 
have been made a party and that the auction p!iii'"chas6i' could 
not be impleaded.

Held, that in a suit under Order X X I , rule 63  ̂ Civil
Procedure Godje, a Gourt-fe& stamp of Es. 10 is suffi-cieai, e¥en 
-iliougk there is a prayer for possession,

Dhondo SaJtharmti Kulkarni y . Govind Babaji Kulkatfd
(1 ), Dayarani Jagjivan r. Gofdhandas Dayaram (3), and Fhnl 
Kunnari v. Ghanshyam Misra (3), fsollowed.

Held dso, that the proviso to sectioa 4S o»f the Specific 
Belief Act, does not take away from a plaintiS Jiis right tô  
sue for a declaration of his title in so far as it is affected by  
the order which he seeks to impeach^

Knshtnam Sooraya v. PaAhma Bm  (4), foUow^d.

■ Aftd  ̂ that he can sue any person -who in the mesntijne 
after the rejection of Ms objections h ^  com<a to haTe any m*

(1) a884) 9 Bom. 20.; (3) (1907) 202 (P.G,). /
(2) a906) 31 ^  0906) IX .R . 29 Mad. 151



192T terest in tlie disputed prox:)ertT iiicliiding tlie a\iotion pui-
—' ctaser.

2*ui<si D as Dorasawniy Pillai v, Mnthusamy 31ooppan  (1), Sadhurs^ 
Shiv^'Pat Suhbaraya Mudaliar v. Kandaswamy Mudaly

(3), referred to.
DJiondo Sakharam, Kidkarni v. Govind Baibaji Kulkarni

(4), and Dayafann Jagp'Van v. Gord,handas Dayaram (b), re
ferred to.

Tlie decree-liolder is not a necessary party.
Srihharaya Mudalim t . Kandasioamy Mudaly (3), follow

ed.
First ci'ffeal from, the decree of Lala Devi-Diyal 

Bhwwan, Subordinate Judge, 1st class, Multan, dated 
the 6th Ma.rch 1923, dismissiiig the claim.

H , C . K u m a r , f o r  K a h a n  C h a n d , f o r  A p p e l la n t s .

M e h r . C h a n d , M a h a ja n  a n d  R . C . S o n i , f o r  R e s 
p o n d e n t .

J u d g m e n t .

Igha TT.atdab, J H aider J.— This appeal is a continuation
* of certain claim prioceedings. Tlie facts are these :—

One Murli Dliar, the father of plaintiffs Nos. 1 
and 2, was the judgment'debtor and the Deraj at 
Sindh Bank, Mnltan, was the decree-holder. In  ex- 
ecutipn of the, decree, the Bank attached the lands in, 
dispute, through the Court of the District Judge, 
Multaa. The present plaintiffs filed obiections under 
Order X X I, rule 58 o f the Civil Procedure Code, but 
those objections were dismissed on the 1st o f March, 
1921. On the 16th of September, 1921, the lands in 
dispute weiie put up for sale in execution of the 
decree and ŵ ere purchased at a public auction by 

, Doctor Shiv Batt, defendant No. 2, the sale being 
confirmed on the 3rd of November, 1921.
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/iifD iAN , m w V 'BEp .o iiT s;. \ \ y o t :  m

'1927: TM  plaintife prayed that (a) t fe  sale o f  t fe  
Das laiids, ruoted in tlie heading of the plaint, dated thê  

l̂ lfch o f Sept in favour of defendanfc
;; r— N"o. 2, may be set aside and declar^ null and void aa 

^GKA Haidar ris^hts o f the plaintiffs, and (h) that de
fendant No. 1 has no claim to Rs. 3,800 deposited in 
the Government Treasury after payment of tne de
cretal amount to Lala Kala Ram, petition-writer. 
As already mentioned, the Deraj at Sindh Bank, 
M-olfcqn, had been impleaded as defendant Wo. 1 in 
the prê êmt suit; but under an order dated the 20tb o f 
Jnlv, 1^22, its name was struck off the list o f the de
fendants, as> according to the statement o f Pandit 
Ganpat Rai, Pleader, for the defendant, the liquida
tion proceedings had terminated.

A written statement was filed by defendant No. 2 
on the 5th o f October, 1922; but at present we are con» 
cerned only with one plea which had been taken by him 
in the jawah-i-dmua and wa,s also mentioned in the 
statements o f the pleaders for the parties. The plain
tiffs’ Mnkhtar stated that “ the land in suit is culti
vated by tenants who pay rent to defendant. PI lin- 
tiSs are not in possession. Defendant is realizing' 
rent since the date of auction. Defendant has given 
tbe land to new tenants. The old tenants, who culti
vated the land in the time of Murli Bhar, ĥ ive gone 
aw ay/’ This statement of the plaintiffs' ow  ̂
Mukhtar was reiterated by Doctor Shiv Dat, the pgg- 
oontesting defendant in tie suit. He said 
was,,m possession,of the whole land sipr'eif  ̂ oij sgiiof 
fte auoti-g

fe-D SII[, n o u n d o ’ Po ^



The plaintiffs have brought the present suit I9$t 
ostensibly under the provisions of Order X X I, rule 68 
"of the Civil Procedure Code. In this suit they im- ;
pleaded the Deraj at Sindh Bank, Multan (decree- Sh iv  EIa t . 

holder), in liquidation, through the Liquidator, agtta TTAfr>Aw X’ 
Lahore, as defendant No, 1, and Doctor Sheo Datt, 
the auction-purchaser, as defendant No. 2, Murli 
Dhar, the- judgment-debtor having died in the mean
time. Their main allegations are that Lala Murli 
Dhar, the father of plaintiffs Nos. 1 and 2, had no 
concern with the lands in suit which had been settbd 
upon the plaintiffs and in respect of which mutation 
had been sanctioned in their favour as long ago as the 
14th of February, 1920. They further allege that the 
father of plaintiffs Nos. 1 and 2, Lala Murli D:.ar, 
was a man of immoral character who had squandered 
most of his property in profligacy and extravagance, 
though the income of the property was sufficiently 
litrge for the needs of the family. Their case in short 
is that the settlement of the property, noted in the 
heading of the plaint, w'as an accomplished fact al
ready before the Bank took proceedings in execution 
against the father of plaintiffs Nos. 1 and 2 and it 

''was these proceedings which subsequently culminat- 
<ed in the auction sale in favour of defendant No. 2.

~Jt may also be noted that a sura of Rs. 3,800 was in 
deposit in the Government treasury to which the 

laintiffs claimed to be entitled. Paragraph 8 of the 
'nt is as follows:—

I; ■; 'LAHOEE s e r ie s ."

value of suit for purposes o f court-fee 
for purposes ' ' is



■estate for the benefit of the reversionary body after 1927
her death. I am, however, of opinion that this con- 

. tention is devoid o f all force. As pointed out already, 'v.
all that has been established is that the piaintifi’ be- Mst. BsmAi. 
longs to the same got and is possibly or at best pro- OniD J. 
babiy descended from a remote common ancestor with 
Bakha deceased. As such, he has, in 1113  ̂ jiidgineufc, 
no right whatever to impiign an alienation by Bakha's 
widow.

It is now settled law that the mere fact that a 
person belongs to the same got as the last male owner 
gives him no I’ight to control his widow’s dealings 
-with regard to the property that has descended to her 
from her husband. In Muhammad Rafi r. Khazan 
Singh (1), which is regarded as the leading authority 
-on the subject, it was held that a person being unable 
to prove any specific relationship with the deceased 
proprietor, cannot be allowed to maintain a suit for 
declaration to contest a.n alienation on the ground that 
he belonged to the same got or was descended from the 
same stock as the alienor. To the same effect are the 
decisions in Ram, Bhaj v. Nam4 Mam- (2), JMndu v.
Goyala (3), Kir'pa, v. Mst. CMnti (4) and the recent 
-case o f Dtini Chand v. Lehhu (5). It must, therefore, 
be held that the plaintiff has no locus standi to main- 
tain the suit. ,  ̂ ,

This finding is sufficient to dispose of the appeal 
a,nd it is not necessary to dea-l with the other points 
that arise on the pleadings. I wish, however, to : 
examine an" argument strenuously urggd by Mr.
Gopal Chand that both according to the custom of 
the Sials of the Jhang District, as well as under the 
‘general agricultural custom of the pi^o^ince the cie-
'■ 1893. "

(2)'(1909)',4''I.'.O.'1 0 2 4 /'' \#;a923)'.77
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1927 fenclants being the sons of tlie daughter of the pre-
deceased son of Bakha are not nearer heirs of Bakha. 

•v. deceased than the plaintiff who is his agnate of
MaT. BuAnAi. degree. The R iiv a j-i -m n  of the Jhang Dis-
Tbk C h a n b  J. trict prepared by Mr. Abbott in 1904-09 is, however, 

opposed to this contention. In answer to question, .̂ 
No. 5 given by the members of the Sial tribe it is 
distincly stated that if a person dies leaving the des
cendants of a predeceased son, these descendants siic~_ 
ceed to Ins propei’ty in the same way as the prede
ceased son would have himself succeeded. This indi
cates that the right of representation is recognized 
to the fullest extent amongst the members of this tribe 
This answer is in accord with the general agricultural! 
custom of the Province which on the whole favours 
the right of the descendants of a predeceased persoiiv 
to succeed. I must, therefore, hold that the defen
dants (donees), who are the daughter’s sons of fattu , 
a predeceased son of Bakha, have under custom a- 
decidedly superior claim to succeed to Bakha’s pro
perty as against the plaintiff, who is, if  at all, am 
agnate of a very remote degree

It may also be mentioned that according to the* 
general agricultural custom a grand-daughter and her 
sons are more or less on the same footing as a daughter 
and her sons as against distant collaterals, and aS' 
pointed out by the learned Judge of the Court below, 
among Sials of this District daughters of a sonless> 
proprietor occupy a very much more favourable posi
tion as against collaterals than in many other tribes 
the Province. Mr. Gopal Chand has urged that ans  ̂
wers to questions Nos. 15 and 19 of the Riwaj-i-ari^..^ 
indicate that custom favours only such daughters aS' 
are married in the same Jmff as the deceased pro
prietor. In this case it is proved that the datightei^
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of Fattii was married to Sardara, wlio is, like tlie 1927 
plaintiff, a Dinga Sial of the Jhang District. Tlie 
rule laid down in tlie answer to these two qiiestio'iis, 
therefoTe, applies to the defendants and tliej are, for Bhap.ai. 
this reason also, better heirs than the plaintiff. The 1 ek Chanij 
gift is, accordingly therefore, an acceleration of suc
cession in favour of defendants Nos. 2 and 3.

However, even if  we were to accept the argnineiit 
of Mr. Gopa] Chand that the paragraphs of the 
Riwcij-i-um above referred to do not apply to a case 
like t]]0 present and that no ciistoni, special or general, 
is proved laying down the rule which is to regulate  
succession to the property o f a deceased proprietor as 
between remote colla,terals and his predeceased son’ s 
daughter’s sons, in that case the Courts are hound 
under the authority of the leading case reported as 
Daya Ram v. Sokel Singh (1) to fall back upon the 
persoiiau law of the parties which in this case is 
Mnharamadan Law. It is conceded that under that 
system of law the defendants being the predeeeaged 
son’s daughter’ s sons are entitled to sncceeed as dis
tant kindred in preference to the plainti^K whose re
lationship is, as stated above, undefined. In this 
view of the case also the defendants 2 and 3 have got
a right to be maintained in possession of the property
of Bakha after the death o f his widow, Mussammat 
Bharai.

For the foregoing reasons, I hold that there is no 
force in this appeal and I would dismiss ^  with costs.

A gh a  H a id e r  J .—I aa-ree. . ^
°  A gha MAiBAB

: y d ,  N. C.
Appeal dismissed.
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