
pTIXlJS Sllv'GE.

1927 back to Jail. At the same time, as half a month's im- 
pris-onrneiit is obvioiisly niucli too light a sentenc©, 
Tvoiild sentence him now to pay a fine of Rs. 100 and 
ill default of its payment to imdergo two months'’ 

A bb isct; -T. ri_o;oroiis imprisonmerit. The respondent will either 
pay the fine or surrender to his bail-bond before 'the 
District Magistrate.c>

S‘0Ei^sT02?i! J. J o h n s t o n e  J .— I  agree.

A. M 'C,
Appeal accefted.
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Before M't. J-nsfice Teh Chand anil Mr. Justice Agha Haidar, 
1927 ABBAS KHAN a n d  a n o t h e r  ( P l a i n t i f f s )

Appellants 
t e r S ' i i s

KAM DAS AND IvTUHAMMAD ( D e f e n d a n t s )  

Respondents.
Civil Appeal N o,2M  

Mortgage— Interest-— icliether a charge on the nw T tgage^  
property— and u'hether payable after the expify^ o f due 'date 
— in fhe absence o f express stipulation.

71 eld  ̂ tliat a mortgagee is entitled to treat interest Bue, 
'.iBcler a mortgag-e as a cliarge upon tlie mortgaged prop'erty 
in tlie absence of a contract to tlie contrary.

Ganga Ram t , Natha Singh (1), followed.
Held also, fliat wliere in a mortgage deed ttere is a pro- 

■vision to pay simple or coiiipoiind interest at a certain rate 
aad tlie mortgage is to "be redeemed witliin a certain period 
and tliere is no express, stipmlation 'ttat after tlie espiry ofr- 
. iKat period, interest shall “be paid, it  is reaSonal)!© tĉ  ascri'be . to' 
tlie parties the intention that the same rate; of interest' (wKe-, 
tlier simple or compotind) shall he payable after the , expiry 
,of the period. T'';:;"V'

'' ■ (1) 0924)'.I. L. E. 6 Lali, 436 ■'



■ M o t a n  M a i  r . M a h a u i i n a i l  B a l i n s h  (1 '-, an d  I% ia ih r a  D a - '  iS 'is

Maja Narifidar Bahadur lollo-wed. . 7 - - -Ai 3AS Khak
First appefil from the ■'i)reliwin':ini d ;̂cref: of Lala 

'^Har-DayaL Serdor Subordinate Jndae, Att^ek. fit
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(Ikimfhellfur^ elated the '37th November 1922, arfnititig 
the 'pW niiff foss&ss-hn hu redemprh/i o f th  ̂ lOnff in 
suit on prnjinent o f Rs. 8,791-1^-3. etc.

Muhammab Iqbal rmd. C. L, Gulati. tor A p
pellants.

M. S. Bhagat a,£id G-, D. Ehagat, fcsr Respoii™ 
dents.

J udgment,

A g h a  H a id e e  J.—This is'rt appeal Agha Eaesae J
arising out o f a suit for ]’edemption. The trial Court 
ijfis decreed the suit eoiiditiona] iipnii tlie plaintifs 
paying a mm of Us. 8:791-12-3. in default wliereof fclie 
suit is to be disiiiissecl Tlie plaintiffs have come up to 
tills Court ill appeal.

Tile facts are brieflj tliese ;—One Sultan AhniacI 
the preclecesaor-in-titie of the plaintiffs, esecut̂ *̂ ! 
a'mortgage on the IStli June 1900 in farciir t?*f .tlid 
defendant No. 1 fcn a ?rnTi of Rs, 600. The 'mortga.g'e* 
deed in suit lias not been pi-inted and we are obliged 
to look into tlie veriiaeula.r clociiiTieiit, oii tlie record.
Tile main conditions of this dc»ciim,eiit wliieb. are rele
vant for the purpose o f deciding, thispi.ppeai.' are' as 
foliows ;“ Possession was to  remain'with.' the moTt- - 
gagor and he was to pay the land revenne and appro- 

, .priate the produce. It is further provided that on the 
mortgage nioiiev interest at the rate of .Re.: 1^4-0 

: 'Ce%t.' p er 'mensem ';shallhe, payable'.at the eiid''of "ea-ch 
year .and, ■ o a , default - interest"' 'shalt'; be.''coiiipoiiBckMe:,

,(i):.(1922) lX:.E;',3:r.at';^0:^FvB.).':,; (2)-'(1896)iX.E. 19 All. 39.YP-C5')*:



1927® . at 4lie same rate. Further, it is provided that when
A b b a s  K h a n  mortgage money -with interest and compound

E a m ’ D'a s  due shall be paid then the mortgagor
____ ‘ shall be entitled to have the mortgaged property^

‘A gha H aidar  J . redeemed. The term o f the mortgage was fixed at 
eight years and it was stipulated that within 
that period, on payment of the principal sum of 
money together with interest and compound interest, 
the mortgagor shall he entitled to redeem the pro
perty. If within that period the property is not re
deemed, then on the expiry of that period, the mort
gagor shall put the mortgagee in possession and the 
mortgagee also shall be competent to obtain posses
sion from the mortgagor. And when the mortgagee 
shall have obtained possession of the mortgaged pro
perty, then whatever may be the balance (due) as re
gards the principal mortgage-money together with inr- 
terest and compound interest, interest on the same 
shall be counterbalanced with the produce of the land. 
The document ends with the important clause that 
until the mortgagee obtains formal possession, in
terest shall continue to run as heretofore.

Nothing was paid during the first eight years of 
the mortgage and possession was neither given nor 
obtained by the parties concerned at the expiry of the 
period of eight years. The plaintiffs brought the pre
sent suit on the 19th of April 1921 and claimed that 
they were entitled to redeem the mortgage on payment 
of the mortgage money together with simple interest 
for the period expiring with the termination of the 
first eight years. They stated that they had paid 
Rs. 329-8-0 to the defendant No. 1 on various occa
sions on account of the mortgage. They furtherr^ 
alleged that they had paid a sum of Bs. 600 to the 
mortgagees in respect of the interest on the mortgage : ;
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money. Consequently they claimed redemption <5 
the mortgaged property on payment of Es. 990. They Abbas Hhas 
also added a prayer for possession of tlie properly ^  ^

''althoiigii it is admitted that possession has pJi along '
been with them. Defendant No. 1 filed a written 
statement in which he pleaded that the siiiii of 
Rs. 500 was not paid to him but he was prepared to 
allow credit for the sum of Es. 329-S-O which he ad
mits ha-ving received from the mortgagors. He 
■pleaded that according to the terms of the mortgage 
deed he was entitled to recover interest and com
pound interest on the principal sum from the date of 
the mortgage deed till the acquisition of the possession 
■of the land mortgaged/'' He said that up to the time 
of the invStitutioii of the suit, the sum due to him wâ s 
Rs. 7,351-4-0 which ought to be treated as a charge 

lip on  the property and on payment of v?hich, only the 
plaintiff could be entitled to redeem the mortgage.
In para,graph 7 he stated that he was not bound under 
the terms of the mortgage to take possession of the 
land mortgaged, after the- expiry o f the eight years 
âaid he further claimed that he was entitled .to in

terest and compound interest according to the term.
»of the d ocu m en tseeing that t̂he plaintiffs had been 
-enjoying the produce of the land. As already stated 
■the learned Judge of the trial Court decreed the plain
tiffs' suit on payment of the sum of Es. 8;791-12-3.

So far as the sum of Rs. 500 is concerned the 
.■evidence on the record is very flimsy and the . learned
■ Judge of the trial Court did not believfe ' it.  The 
lea,rned counsel for the appellants at the very outset 

^properly stated that he was not prepared to press Ms , 
appeal, with respect to this sum of Bs. 500v So , far 
as this finding o f  the .Court belowds;'concerned.'.it' can-- /

.,Bot, 'ther:elor.evhe, disturbed.''
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Tlie learned counsel for tlie a.ppellants raised 
'Abbas K ilin  three points in tis  arguments. A t first lie contended 

Eah'Bas period of the first eight years his clieilfc§^
.,™™- w e r e  not liable to p a y  compound interest, but siibse-^
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A gha H aibab  J . quently h e  ha^d to admit in the course of his arguments 
that this contention could not be seriously pressed. 
His second contention was that after the expiry of t'h.e 
first eight years of the mortgage it was incumbent 
upon the defendant-mortgagee to take possession of- 
th e  mortgaged property and since he had not done so, 
h e could not claim any interest whatsoeA^er for any 
period subsecjuent to the first eight years. We have 
considered the contents of the document and in oux 
opinion tlie document does not bear the construction 
which the learned counsel for the appellant has sought 
to place upon it_ We do not see any words in it wMeif 
would show that it was incumbent upon the defendant 
to take imrnediate steps on the expiry of the first 
eight years to obtain possession o f tlie property. Oa 
the other hand, we have the fact that the plaintiffs 
have remained all along in possession of the pro
perty without ever having made any offer to deliver 
possession to the mortgagee. Under this contention 
the learned counsel for the appellants, raised two 
subsidiary points. In the first place he urged that 
no interest should be charged on the amount which 
was due under the mortgage at the expiry of the 
period of eight years. His argument was based 
upon the contention that the amount of interest’ and 
compound interest could not teclinically be treated as 

mortgage money”  and therefore it was not a charge 
upon the mortgaged property. This argument caj>  ̂
not be accepted, in view of the leading case on the 
subject Ganga Rem v. Mitha Singh (1). There, their

(1)-(1924) I. L. R. 6 Lah. 425 (P.C.).



Lordships held tlia't a mortgagee is entitled to treat
interest due under a mortgage as a charge upon ihe Abisas Khaht
mortgaged property, in tlie absence of any contract to
the contrary. In tiie present case there is no con- _ _
tract to the contrary which would talie it out o f
principle laid down in the above-noted Pri^y Coiiacil
case.

His second poinr was that there was no express 
stipuhition in the, document that after the expiry of 
the first eight years, simple interest or compound in
terest should be paid, and in any case he claimed that 
his clients were not liable to pay compound interest.
I cannot accede to this contention a,.s I find that this 
point is covered by the Full Bench decision in Mota^
Mai V.’ Mnlimnniad Bakhsh (1). In this connection 
I may also refer to tlie case of 3Iatlira Das y .  Raja 
Narindar Bahndwf (2). The terms of the deed are 
given at page 46 in their Lordships’ judgment and 
are in substance the same as those in the deed in the 
present' case. The judgment o f Iheir Lordships on 
the point before us is to be found, at , pages 48-49 and 
is as follows :—

The covenant tc» pay within a year ties up the 
hands of the mortgagee for that year and protects the 
mortgagor; but it rarely happens, and is rarely con
templated, that the mortgagor should actually pay by 
that time. The provision for applying payments to 
reduction o f  interest points strongly to the expecta
tion of the parties that the transaction will not be 
closed when the fixed day of payment ctrriyes. The. 
construction of the High Court ascribes to the parties 
an intention ■ that, hiow'ever,, payment 'may; be'.delayed;'' 
beyond the fixed day, the;debt;Shall ^carry-'nointerest’,,,

; (1)' .0922) I . L 3 < 3 ' i a i i , 2 0 0 . { I . S , X ; ' 19,AU,:3§
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1921 tliat^tlie creditor shall ha,ve no remedy provided by 
'Abbas Khah contract but shall be driven to treat the contract as 
R /m 1̂)is damages, ■\̂’liich lie in the dis~

cretion of a jury or a Court, and are subject to a 
lgsa Eaijjar J. different law of prescription. It appears to their 

Lordships that though contracts are not unfrequent- 
ly found to be of that imperfect nature, it is more 
reasonable to ascribe to the parties the intention of 
making a perfect contract, especially when such a 
contract is of a very common kind, and suitable to 
the ordinary espectations of persons entering into a 
mortgage transaction. ’ '

Having regard to these authorities, it is, in my 
opinion, not open to the appellants to challenge the 
finding of the Court below on this point and the 
mortgagee is therefore entitled to charge compound
interest on the amount due at the expiry of the period 
o f eight years.

The third contention raised by the learned 
counsel for the appellants is based upon the following 
facts:— “ On the 4th October 1920 the mortgagee 
■obtained a decree against the mortgagor- for posses- ■ 
sion of the mortgaged property. A fter the obtain
ing of that decree and up to this moment it does not 
appear from the record that the mortgagee decree- 
bolder took any steps whatsoever to execute the decree 
and to obtain possession o f the property.”  The con
tention of the learned counsel for the appellants is 
to the effect tlrat since the mortgagee in spite of ob
taining his decree for possession o f the mortgaged 
property has not taken any steps tio obtain possession 
o f that property, he is not entitled to any interest' for 
the period subsequent to the 4th October 1920. There 
is some force in this argument and the learned counsel
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• ̂

for the respondent could not give any satisfactc?y • 1̂ 27 
^answer to this conteiitioii except tliat the plaintiffs abbTs^Khaw 
bave been in possession and cannot keep back the in- t?. 
t'erest and at the same time enjoy the nsnfruet oi the 
property. This argument does not really meet t h e  A g h a  H a i d a r  J. 
situation created by the defendant's sleeping over 
the decree which he obtained, about seven years ago.

After considering the facts and circumstances 
of the c,ase I think that the mortgagee after the 4-tli 
October 1920, the date when he obtained the decree 
for possession, is entitled only to simple interest at the 
rate of Re. 1-4-0 per cent, per mensem on the amo'on.t 
which was due to him on that date, till the payment in 
full by the plaintiffs-mortgagors iof the same. We 
have calculated the amount ourselves and roughly 
?pe?^king it comes to Rs. 6,525. He is therefore en
titled to simple interest @  Re. 1-4-0 per cent, per 
mensem, on this sum from the 4th October 1920 on
wards. I. therefore, alloiv the appeal to this extent 
only and order that a preliminary decree for redemp
tion be passed in terms of Order X X X I V ,. rale 7 o f 
the Code of Civil Procedure, iis  the appeal has 
succeeded only to a small extent I order that the de
fendant-respondent shall get his proportionate costs 
in both the Courts.

T e k  C h a n d , J . — I  a g r e e  w i t h  th e  Oonelusions T ek . Chaitb ''J, 

.a r r iv e d  a t  b y  m y  le a r n e d  b r o th e r . '

A. N. C,
Appeal aceefted in p art
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