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would zentence him now to payv a fine of Rs. 100 and
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am

hack to Jail At the same time. as half a month’s im-

is ohviously much too light a sentemce, I

in default of its pavment to undergo two months’
rigorous imprisonment. The respondent will either
nay the fine or surrender to his hail-bond hefore "the
District Magistrate.

JoBN:TONE J —I agree

o

A
4ppeal accepted.

APPELLATE CiVIL.

Bejore My, Fusiice Tek Chand and Mr. Fustice Agha Haidar.
ABBAS KHAN axp AXOTHER (PLAINTIFFS)
Appellants

rersys

axp MUHAMMAD (DEFENDANTS)
Respondents.

Civil Appeal No. 204 of 1923,

Mortgage—Interest—whether o charge on the mortgagéd~

property—and whether payable after the expiry of due date
—in the absence of express stipulation.

RAM DAS

Held, that a mortgagee is entitled fo treat interest due
under a mortgage as a charge upon the mortgaged property
in the ahsence of a contract to the contrary.

Ganga Ram v. Natha Singh (1), followed.

Held also, that where in a mortgage deed there is a pro-
vision to pay simple or compound interest at a certain rats
and the mortgage is to be redeemed within a certain period
and there is no express stipulation that after the expiry of-
that period interest shall be paid, it is reasonable to ascribe to

‘the parties the intention that the same rate of interest. (Wlie-

ther simple or compound) shall be payable after the explry
of the period.

(1) (1924y-I. L. R. 5 Lah. 425 (PLG.).
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Motan Mal v, Mubhavonad Ballie®h {1, ana Meth 45
Raja Narindar Bahadur {2, followed, -

Farsg appeal from tie greliminney deceee of Lala o
o . ] - oy a . Bax Das.
Har Dayal, Senior Subordinote Jugee, Aitock af
Campbellpur, dated the 270 Norewmber 1822, arant
the plaintiff possession by vedewpilon of the i
suit on yuryment 6f R

-

r:u

‘:4

-12-5. efi.
Mumavvan Tgsar and O 1.0 Grost. for Ap
pellants,

M. 3. Bascar acd G, I Brascat, for
dents,

JUDGMENT,

Acms Hapsr J-—Thix s » plaintifis’ appeal Acs
artsing out of a suit foy w«*.mz‘sg:siim The tral Conrt
bas decreed the suitr conditiomal upon the plaintiffs

paving a sum of Ra 8,791-12-3

WIRAR

]
gl
fzi

i defaudt whevesf ghe
euit is to be dismizsed  The plaintiffs have come up to
thiz Court in appeal.

The facts ave briefly these :—One Sultan Ahmad,
the predecessor-in-title of the plaintifis,

gxernied
a mortgage on the 13th June 1906 in faveur of the
defendant No. 1 for & sum of Ra. 600, The mortgase
deed in suit has wot been printed and we arve obliged
to look inta the veruaculay docwsent on the vecord.
The main conditions of this document which ave vele-
vant for the purpose of deciding this appeal. are as
follows :—Possession was to remain with the mort-
gagor and he was to pay the land revenue and appro-
priate the produce. Tt is further provided that on the
o mortgage monev inferest at the rate of Re. 1-4-0 per
eent. per mensem shall be payable at the end of each
~year and, on default, interest shall be compoundable

(1) (1922) LL.R. 3 Lah, 200 (FLB.). (@) (1396) L.L.R. 19 Au. 3970
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Aznpas Bmaw
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‘Acaa Haiparn .
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at éhe same rate. Further, it is provided that when

the mortgage money with interest and compound

interest due shall be paid then the mortgagor

shall be entitled to have the mortgaged property
redeemed. The term of the mortgage was fixed at

eight years and it was stipulated that within

that period, on payment of the principal sum of

money together with interest and compound interest,

the mortgagor shall be entitled to redeem the pro-

perty. If within that period the property is not re-.
deemed, then on the expiry of that period. the mori-

gagor shall put the mortgagee in possession and the

mortgagee also shall be competent to obtain posses-

sion from the mortgagor. And when the mortgagee
shall have obtained possession of the mortgaged pro-

perty, then whatever may be the balance (due) as re-

gards the principal mortgage-money together with in--
terest and compound interest, interest om the same

shall be counterbalanced with the produce of the land.

The document ends with the important clause that

until the mortgagee obtains formal possession, in-

terest shall continue to run as heretofore,

Nothing was paid during the first eight years of
the mortgage and possession was neither given nor
obtained by the parties concerned at the expiry of the
period of eight years. The plaintiffs brought the pre-
sent suit on the 19th of April 1921 and claimed that
they were entitled to redeem the mortgage on payment
of the mortgage money together with simple interest
for the period expiring with the termination of the
first eight years. They stated that they had paid
Rs. 829-8-0 to the defendant No. 1 on various occa-
sions on account of the mortgage. They further-—
alleged that they had paid a sum of Rs. 500 to the
mortgagees in respect of the interest on the mortgage
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money. Consequently they claimed redemption of 1987
the mortgaged property on payment of Rs. 990. Thevy Ampas Kmaw
also added a prayer for possession of the property v
“wlthough it is admitted that possession has all along Rﬂ A
been with them. Defendant No. 1 filed & writtenAcms Hupand.
statement in which he pleaded that the sum of

Rs. 500 was net paid to him but he was prepared to

allow credit for the sum of Rs. 320-5-0 which he ad-

mits having vreceived from the mortgagors, He

pleaded that according to the terms of the mortgage

deed he was “ entitled to recover interest and com-

pound intevest on the principal sum from the date of

the mortgage deed till the acquisition of the possession

of the land mortgaged.”” He said that up to the time

of the institution of the suit, the sum due to him was

Rs. 7,351-4-0 which ought to be treated as a charge

“upon the property and on payvment of which only the

plaintiff could be entitled to redeem the mortgage.

In paragraph 7 he stated that he was not honnd under

the terms of the mortgage to take possession of the

land mortgaged, after the expiry of the eight years

and he further claimed that he was entitled to in-

terest and compound interest according to the term.

of the document, seeing that the plaintifis had been

‘enjoying the produce of the land. As already stated

the learned Judge of the trial Court decreed the plain-

$iffs’ suit on payment of the sum of Rs. 8,791-12-3.

So far as the eam of Rs. 500 is concerned the
evidence on the record is very flimsy and the learned
Judge of the trial Court did mnot believs it. The
learned counsel for the appellants at the very outset
;properly stated that he was not prepared to press his
appeal with respect to this sum of Rs. 500. So far
ag this finding of the Court below is concerned it can-
not, therefore, be disturbed.
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The learned counsel for the appellants raised
three points in his arguments. At first he contendad
that for the period of the first eight years his client§
were not liable to pay compound interest, but subse-
quently he had to admit in the course of his arguments
that this contention could not be seriously pressed.
His second contention was that after the expiry of the
fivst eight vears of the mortgage it was incumbent
upon the defendant-mortgagee to take possession of-
the mortgaged property and since he had not done so,
he could not claim any interest whatsoever for any
period subsequent to the first eight years. We have
considered the contents of the document and in our
opinion the document does not hear the construction
which the learned counsel for the appellant has sought
to place upon it We do not see any words in it whick”
would show that it was incumbent upon the defendant
to take immediate steps on the expiry of the first
eight vears to obtain possession of the property. On
the other hand, we have the fact that the plaintiffs
have remained all along in possession of the pro-
perty without ever having made any offer to deliver
possession to the mortgagee. Under this contention
the learned counsel for the appellants, raised two
subsidiary points. In the first place he urged that
no interest should be charged on the amount which
was due under the mortgage at the expiry of the
period of eight vears. His argument was based
upon the contention that the amount of interest and
compound interest could not technically be treated as
“ mortgage money'’ and therefore it was not a charge
upon the mortgaged property. This argument can~
1ot be accepted, in view of the leading case on the

subject Ganga Ram v. Natha Singh (1). There, their

(1)-(1924) 1. L. R. 5 Lah. 425 (P.C.).
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ins held that ‘o entirled fn ireat 1027
Lordships held that & merfgagee is entitled to treat Lot
interest due under a nmortgage as a {»harge apon the Awnis Kaaw
niortgaged propersy, in the abs ¥ onv comErach t o
mortgaged property, in the absence of any 'LODtlfﬁGt to Lix Das.
the contrary. In the present case there is no con- _—

fract to the contrary which would take it oub of the G¥s Haumasd.
principle laid down in the above-noted Privy Council

case,

His second point was that there was no express
stipulation in the document that after the expirc of
the first eight vears, simple interest or compound in-
terest should he paid. and in any casze he claimed that
bis clients were not liable to pay compound interest.
I cannot accede to this contention as T find that this
point is covered by the Full Bench decision in Moetan
Mal v. Mubhammed Bokhsh (1), In this connection
I mayv aleo refer to the case of Mathra Dos v, Raja
Narindny  Bahadur (2. The terms of the deed are
given at page 46 in their Lordships’ judgment and
are in substance the same as those in the deed in the
present case. The judgment of their Lordships on
the point before ws is to he found at pages 45-49 and
i3 as follows :—

“ The covenant to payv within a vear ties up the
hands of the mortgagee for that vear and protects the
mortgagor; but it rarely happens, and is rarely con-
templated, that the mortgagor should actually pav by
that time. The provisien for applyving pavments bo
reduction of interest points strongly to the expecta-
tion of the parties that the transaction will not be
closed when the fixed dav of payment arrives. The
- construction of the High Court ascribes to the parties
- an intention that. lowever, payment may he delayed
- beyond the fixed day, the debt shall carry no interest),

0y

(1) (1922) LL.R. 8 Lah, 200 (F.B.% :“4'(2) (1898) L.L.R. 19 All, 38 (P.C.).
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that=the creditor shall have no remedy provided by
contract but shall be driven to treat the contract as
hroken, and to seek for damages, which lie in the dis-
cretion of a jury or a Court, and are subject to a
different law of prescription. It appears to their
Lordships that though contracts are not unfrequent-
Iv found to be of that imperfect nature, it is more
reasonable to ascribe to the parties the intention of
making a perfect contract, especially when such =
contract is of a very common kind, and suitable to
the ordinary expectations of persons entering info 2
mortgage transaction.’

Having regard to these authorities, it 1s, in my
opinion, not open to the appellants to challenge the
finding of the Court below on this point and the
mortgagee is therefors entitled to charge compound
intereston the amount due at the expiry of the period
of eight vears.

The third contention raised by the learned
counsel for the appellants is based upon the following
facts :—" On the 4th October 1920 the mortgagee
obtained a decree against the mortgagor. for posses--
sion of the mortgaged property. After the obtain-
ing of that decree and up to this moment it does not
appear from the record that the mortgagee decree-
holder took any steps whatsoever to execute the decree
and to obtain possession of the property.”” The con-
tention of the learned counsel for the appellants is
to the effect that since the mortgagee in spite of ob-
taining his decree for possession of the mortgaged
property has not taken any steps to obtain possession
of that property, he is not entitled to any interest for
the period subsequent to the 4th October 1920. There

~ 1s some force in this argument and the learned counsel
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.

.
for the respondent could not give any satisfactory . 1927
answer to this contention except that the plaintifis ABBL&S Rzax
have been in possession and cannot keep hack the in-
terest and at the same time enjoy the usufruet of the
property. This argument does not really meet the Aema Hampard.
situation created by the defendant’s sleeping over

the decree which he obtained. about seven years age.

V.
Raxr Das.

After considering the facts and circumstances
of the case I think that the mortgagee after the 4th
October 1920, the date when he obtained the decree
for possession, is entitled only to simple interest at the
rate of Re. 1-4-0 per cent. per mensem on the amount
which was due to him on that date, till the payment in
full by the plaintiffs-mortgagors of the same. We
have calculated the amount ourselves and roughly
snenking it comes to Rs. 6,525, Ie is thervefore en-
titled to simple interest @ Re. 1-4-0 per cent. per
mensem on this snm from the 4th October 1920 on-
wards I, therefore, allow the appeal to this extent
only and order that a preliminary decree for redemp-
tion be passed in terms of Order XXXIV, rule 7 of
the Code of Civil Procedure. As the appeal has
succeeded only to a small extent I order that the de-
fendant-respondent shall get his proportionate costs
in hoth the Courts.

TEx CEavD, J—1 agree with the conclusions Tex Caawn T,
arrived at by my learned brother. |
AN, C f ,
Appeal accepfted in pari.



