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-
charge of cruelty also has been established. I would
accordingly accept the appeal with costs and grant
the petitioner a decrec nisi for the dissolution of her
marriage with the principal respondent.
Zarar Arr J.—I1 agree.

N.F. K.
Appeal accepted,

APPELLATE CGIVIL,

Before Mr. Justice Tel Chand and My, Justice dgha Hatda: .
MUZATFAR MUHAMMAD (Prantire) Appellant
VETSUS
IMAM DIN axp ANOTHER (DEFENDANTS)
Respondents.

Civil Appeal No. 2607 of 1923.

Custom or Muhammadan Law—Alienation—Kambohs—
resident in town and non-agriculturists—Onus probandi—So-
challenging fatler’s sale of agricultural land.

The father of the plaintiff, a Kamboh, residing at
Lahore sold agricultural land in the Liyallpur district. The
plaintiff brought a suit for the usual declaration, that the sale
being without consideration and necessity was not binding
on him, The trial Court held that the plaintiff, on whom
the onus lay, had failed to prove that the vendor was gov-
erned by custom and not by Muhammadan Law., The facis-
found were that the ancestors of the plaintiff had from time
immemorial lived in Lahore City and none of them had actu-
ally followed agriculture as a profession but that their main
occupation had for generations been service or trade.

Held, that, in these circumstances, the onus of proving
that this family was governed by agricultural- custom was
rightly laid ‘apon the plaintiff, even though Kambohs
are one of the dominant agricultural tribes of the Lahore
distriet.

Muhammad Hayat Khan v. Sandhe Khan (1), Nathu v. )
Rafiq Muhammad (2), Ghulam Muhammad v. Bura (3), Prem

(1) 556 P. R. 1908, p. 274. ) 270 P. L. R. 1913,
(3) (1919) 54 I. C. 387.
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Ningh v. Darbara Singl (1), Jamiat-ul-Nisa v. Hashmat-ul- 1827

Niza (2), tollowed. MUBAFTAR
Ghajar v. Sham Das (3. and Site Rem v, Rajo Ram, Mumasyan

(4), veferred to. v
v _ . ) Tarane Dix.
Kasim: v. Hasham (8), Mussammat Mehtab Bibi v. Mst.

Hussain Bibi (6), Madianvmad Din v, Ahmad Din (7)Y, Rahim

Dathsl, v. TTmar Din (8Y, and Taj Huhammad v. Sayad -

hammad (8), distinguished.
ATeld further, that the plaiutiff having failed to prove

“that the vendor was governed hy agricultural custom. the case

must be decided by Muhammadan T.aw and that under that

law the plaintiff had no locws standi to challenge the sale.

Farst appeal from the decree of Lala Jaswant
Rai, Taneja, Senior Subordinete JFudge, Lyallpur,
dated the 1st May, 1923, dismissing the plainiiff’s
Suit.

Ntaz MOHAMMAD and Momamman Mowier, for
Appellant.

- Marara Das and Mava Das, for Respondentb
JUDGMENT.

Tex Cranp J—On the 7th of Janunary, 1919, Tsx Craxp J,
Iftilkhar Ahmad, father of the plaintiff-appellant,
sold-277 kanals of agricultural land in the Lyallpur
district’ to Haji Imam-ud-Din and Haji Rahim
Bakhsh, defendants-respondents Nos. 1 and 2 for
Rs. 11,000. The whole of the sale-price was paid be-
fore the Sub-Registrar and on the following day was
deposited by the vendor in the Pun]ab and Smd Bank,
Lyallpur.

On the 3rd of February, 1922, the plaintiff-ap-
pellant Muhammad Muzaffar, who is the only son of

(1) 1928 A. I. R. (Lah.) 557. (5) 3% P.. R. 1908.

(? 124 P. R, 1908, . ’ S (6).3T P, R, 1913
(3 107 P. R 1887 (FB). . O (1914) 27 T G 571.
)12 P. R 1892, (8) (1915) 29 1. C. 389.

(9) (1916) 34 1. C. 128
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the vendor, instituted the suit, out of which this ap-
peal has arisen, for the usual declaration alleging that
the land was ancestral, that his father, the vendor,
did not possess unrestricted powers of alienation over
it and that the sale being without consideration and
necessity was not binding on him. Shortly after the
institution of the snit, the vendor Iftikhar Ahmad
died on the 16th of May, 1922, and on the application
of the plaintiff-appellant the plaint was amended”
into one for possession.

The main pleas raised by the defendants-vendees
were that the plaintiff had no locus standi to contest
the alienation as the vendor was governed by Muham-
madan Law and not by custom and that in any case,
the alienation was for consideration and mnecessity
and binding upon the plaintiff. '

~ The learned Subordinate Judge placed on the
plaintiff the onus of proving that the vendor was gov-
erned by custom and not by Muhammadan Law and
held this issme unproved. On the question of consi-
deration and necessity he fonnd that consideration in
full had passed and that though it could not be defi-

‘nitely said that immediate and urgent necessity exist-

ed for the transaction at the time of the alienation,
the sale was an act of good management as the vendor
lived in Lahore and could not efficiently manage the
land in the Lyallpur district and it was more profit-
able to sell it and invest the sale-proceeds in a Pank.
He held, therefore, that the transaction was binding
on the plaintiff, especially when the money denosited
in Banks had been taken nossession of by the plaintifi
on the vendor’s‘u_ death. He accordingly dismissed tHhe
snit. The plaintiff has preferred a first appeal 0
this Court, and we have heard Mr. Niaz Mohd. on his
behalf. T e ‘ .
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The first question argued is that the onws had not
* been rightly placed on the plaintiff. Tt it con-
- tended that the vendor was a Kambok, which is one
of the dominant agricultural tribes in the Lahore dis-
trict, and, therefore, there is a presumption that he
was governed by the general agricultural custom of
the province and did not possess unrestricted power
of alienation over ancestral land. As stated already.
~ the trial Court had placed on the plaintiff the onws of
proving that the family of the vendor was governed
by custom. It does not seem to have been objected at
the time when the issues were framed or at any stage
of the trial in the Court below that the oaus was
wrongly placed on the plaintiff. Nor do we find this
point specifically taken in the grounds of appeal to this
Court. Therefore strictly speaking the plaintiff-ap-
pellant was not entitled to agitate this question for
the first time at the hearing of the appeal. Having
regard, however, to the general importance of the
question, we allowed Mr. Niaz Mohd. to address us on
this point. It is clear from the evidence given by the
plaintiff himself as D. W. 3 that his ancestors had
from time immemorial lived in Lahore City, and none
“of them had actually followed agriculture as a pro-
fession but that their main occupation for generations
had been service or trade. The plaintiff’s grandfather
Muhammad Balkhsh was employed as a teacher in a
Jail and seems to have been a man of great influence
in the town. of Lahore, so much so that a street inside
the Akbari Gate is known after him as Gali Muham-
mad Bakhshwala. His son Iftikhar Ahmad, the ven-

dor served in the Las Bela State as Head Accountant.

for a. number of years and on retirement lived in the
‘town .of Lahore. . The other relations of the plaintiff
“have been or are emploved in various offices at Lahore.

B2
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It has not been shown that any one of them had had
anything to do with the plough, except that like many
other capitalist proprietors, living in towns, they had
invested their earnings in purchase of small plots of
land in the suburbs of Lahore like Qilla Gujar Singh,
Garl Shahu, Sultanpur, Miren i Khui or Tehhra, Tt
15 conceded that none nf the plaintifi’s ancestors had
ever been connected with any compact village commu-
nity or that any of his collaterals actually carried on
agricultnral operations. Mr. Niaz Mohammad is un-
able to point out to any evidence that might contro-
vert these facts but he arguves that the mere fact that
the vendor's family belongs to one of the dominant
agricultural tribes of the Lahore district is by itself
sufficient to shift the onuy on to the defendants to
prove that its members are not governed by custom,
even though they have never belonged to a village com-
munity and had never, so far as is known, followed
agriculture as a profession. In other words, he ar-
gues that every member of an agricultural tyibe must
be presumed to be governed by custom regardless of
his residence, occupation, connection with village life
and family tradition. But, as pointed out by T.al
Chand J. (Johnstone J. concurring) in the case of
Muhammad Hayat Khan v. Sandhe Khan and others
(1), the mere fact that a person helongs to a well-
known agricultural tribe is not by itself sufficient to
raise a presumption that his power of alienation over
property, aneestral or acquired, is restricted. Asg
observed by the learned Judge at page 274 of the Re-
port, “Tun order to apply the initial presumption
against the power of alienation laid down by the Full.
Bench judgment in Gujar v. Sham Das (2), it is
necessary to prove, not merely that the family belongs

(1) 55 P. R. 1908, {2) 107 P, R, 1887 (F.B.),
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to an agricultural tribe, but also that its main occu- 1927
“pation is agriculture. As further explained in Ramji  yry,emsn
Lal v. Tej Ram (1), the presumption in favour of a Muranup
vestricted power of alienation applies to members of 1,0, Dpx.
agricultural tribes who are members of village com-
munities. But where a family, though members of an
agricultural tribe, has altogether drifted away from
agriculture as its main occupation, and has settled for
good in urban life and adopts trade, industry or ser-
vice as its principal occupation and means and source
of livelihood, T am not inclined to hold that any ini-
tial presumption would exist or apply, that the power
to alienate ancestral immoveable property by the
merabers of such family is necessarily restricted.’”’
~These dicta of Lal Chand J. have been cited with ap-
proval and followed in a number of rulings, see Nathu
v. Rafig Muhammad (2), Ghulam Mukammad v. Bura
(3) and the more recent decision in Prem Singh v.
Darbara Singh (4). Similarly Shah Din J. (Robert-
son J. concurring) in Jamiat-ul-Nise v. Hashmat-ul-
Nisa (5), vrefused to raise any presumption that a
Sfamily of dwans, settled in Ludhiana City was gov-
erned by custom. There, as here, it was found that
for generations past no member of the family actual-
ly cultivated land but that the ancestors of the parties
followed service or other independent means of liveli-
hoed and had acquired agricultural land in a village
merely as means of investment. At page.564 of the
report the learned Judge remarked: ““ Unless, there-
fore, it can be predicated in this case upon the mate-
“rials before us that there is a definite rule of Custo-
mary Law which governs the parties to this appeal in

Tex Cuaxp J.

IeH) 73&?. R. 1895 (F. B.). . (3) (1919) 54 1. O. 887
(270 P. L. R.1918. (4 (1923) A. I. R. (Lah.) 557.
S R ~(5) 124 P. R. 1908.
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1927 matfers of succession, we must fall back, for the de-

Muzarpan  Cision of the point in isswe, upon the personal law,
Mumamusp  thongh ostensibly the tribe to which the parties belong
[MM;J ‘D, may be said to be governed generally by custom and
not by Muhammadan Law. Starting then with these
premises, we have to ascertain whether it has been
shown, having regard to the nature of the property
in dispute, to the parties’ caste and station in lifé;™

Tex Cranp J.

to their occupations and their wsocial environments
and to the rule of succession, which may have been ob-
served in the family in the past, that the application
of the personal law must be excluded in favour of a
well-defined 1ule of custom by which the parties are
ooverned in matters of inberitance .

Tt is well- known that the foundation of the rule
of Punjab Customary law, which restricts the powers
of a male proprictor to alienate ancestral land is that
in most Punjab villages land was held by members of
certain tribes on principles of agnatic relationship.
As explained by Roe J. (who it may be remarked was
one of the leading exponents of the agnatic theory)in
the leading case of Gujar v. Sham Das (1), the basis'
of the rule is that in most of the Punjab villages land
is held by a male proprietor ““ as a member of a village
community which at no distant period held the whole
of their lands jointly recognizing in the individual
member oply a right of usufruct, that is, & right to
enjoy the profits of the portion of the common land
actually cultivated by him and his family, and to share
in those of the portion still under joint management ~
In such a community the proprietary title and the
power of permanently alienating parts of the common
property, is vested in the whole body.”” Again in

(1) '107-P. R. 1887 (F.B)
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Sita Rum v. Rajo Ram (1), the said learned .Judge ob-
served that  the whole principle underlying the en-
jovment of and succession to land in villages held by
a body of proprietors belonging to one tribe or des-
cended from a common ancestor is that the land does
not helong absolutely to the individual holder for the
time heing—it belongs to the family or community.”

Now it will be conceded that by no stretch of
reasoning can such a state of things be predicated
with regard to a family that is not known to have ever
lived in a village, or held land on communal basis, the
mere fact that they belong to a trihe whose members
usually form compact village communities, being
wholly immaterial. TIndeed. if persons helonging to
such tribes leave village life, migrate to towns. drift
away from agriculture, depend on trade, industry or
service and adopt modes of life followed by non-agri-
cultural communities, the presumption would be that
they follow the personal law which governs their urban
neighbours and associates.

For the contrary propoesition Mr. Niaz Moham-
wed has referred to a number of rulings which T shall
now briefly discuss. The first case cited was Kasim v.
Hasham (2).  This case related to Lokars of the small
town of Kunjah in the Gujrat district, who along
with Tarkhans, were found to own most of the agri-
cultural land there and formed a compact village com-
munity and whose main occupation was agriculture.
This case, instead of supporting the appellant is real-
ly against him, as it shows that persons belonging to

Myuzarrar
MoHAMMAD
.
Tman Diw.
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Tex CEAnD J.

a non-agriculturist tribe, may by adopting agricul-

ture as their main source of livelihood and forming
themselves into a village community be proved to adopt

(1) 12 P. R. 1892, © 89 P. R. 1606,
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customary rules of succession. The next case relied
on was Mussammat Mehtab Bibi v. Mussammat Hus-
sagn Bibi (1), where the question to be decided was
whether a Kashmiri carrying on the business of a
comb maker in the town of Jhelumn, was competent to
devise by will the whole of his property in favour of
his daughter, and it was proved by a large volume of
evidence that Kashmiris of Jhelum town bad been
making bequests of self-acquired property unfettered
by the rules of Muhammadan Law.  The case has ob-
viously no hearing on the point to he decided here.

Mr. Niaz Mobammad next referred to Mulum-
mad Din v, Ahmad Din (2), and Rahim DBakhsh v.
Umar Din (3), both of which were cases of Arains,
residents of Lahore city. In the former it was found
as a fact that though the parties resided in the town,
their main profession was agriculture and they actual-
ly cultivated their own land which was situate in the
suburbs of the town. In the latter case the parties were
Gulfrosh Arains and the only question involved was
as to the power of a proprietor to make wills, in dero-
gation of the restrictions placed on testamentary.
power by Muhammadan Law. Taj Muhammad v.
Sayad Muhammad (4), again was a case of Arains of
Jullundur city relating to the power of making wills,
and there also it was found that these 4 rains had con-
sistently exercised full testamentary power unrestrict-
ed by rules of Muhammadan Law. It is clear that
none of these rulings touches the point now before. us.

On a review of the authorities and after giving
full consideration to the arguments of the learned
counsel, T hold that the onus to prove that the power

(1) 17 P. R. 1913, (3 (1915) 20 1.- ¢, ag2,
S A2) (1914) 27 1,.C. 577, (4) (1916) 34 1. (5, 126.
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of the vendor to alienate ancestral land was restrict-
ed, was rightly placed in this case on the plaintifi-
appellant.

Now let us see whether the plaintiff has succeeded
in discharging this onus. Reliance is placed on two
instances in the family of the vendor, in which it is
alleged that custom and not Muhammadan Law was
followed. The first of these is the case of Muhammad
Jamil, a cousin of the vendor, who is alleged to have
succeeded to the whole of the estate left by his father
to the exclusion of his mother. The only witness who
gave evidence relating to this matter is P. W. 4 Saif-
ul-Haq, a clerk in the Military Accounts Department
at Lahore. No mutation or other revenue entry re-
lating to the snccession to Mubammad Habib’s pro-
perty was referred to nor has any member of the
family of Muhammad Habib, having direct knowledge
of the facts relating to this succession, been produced.
It is obvious that the oral testimony of Saif-ul-Haq
who is a young man, 27 years of age, is insufficient to
prove this instance.

The second instance in which custom is alleged
to have been followed in the family is a decision of
Lala Kundan Lal, Munsif. Lahore, ¢n re: Dina Nath
v. Mst. Bhagan, etc., decided on the 2nd of February
1914 (Ex. P. 9). But that was a case in which the
ancestors of the then plaintiff Dina Nath, who were
the proprietors of certain agricultural land in mauza
Sultanpur, one of the suburbs of Lahore, had allow-
ed one Allah Bakhsh to build a house on an open site
on the wusual non-proprietary tenure. On Allah
Bakhsh’s death a dispute arose as to whether the site
underneath the house built by Allabh Balkhsh would
revert to the proprietor or whether it wauld be taken

by his daughter Mussammat Barkat Bibi or hy his

192
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collaterals Siraj Din, etc. It had to be only inciden-
tally decided whether the defendants were governed
by custom or Muhammadan Law. The main question
in issue was whether the site would on Allah Bakhsh’s
death, vevert to the latter. A perusal of the judgment
shows that very little evidence on the rule of succes-
sion prevailing in Allah Bakhsh’s family was led and
ultimately the case was decided in favour of the pro-_
prietor. Tt is obvious that this case is of no value as
an instance in support of the point now in issue.

As against this we have the important fact that
on the death of Tafakhar Ahmad, the elder Irother of
the vendor, Iftikhar Ahmad, the latter claimed 1/6th
share in his property according to Muhammadan Taw,
In 1915 he actually instituted a suit against Mussam-
mat Mehran and Mussammat Malan, the widows of
the deceased brother, and Mussammat Rahmat Bibi,
his danghter, and in the plaint it was definitely as-
serted that “ the fomily was admittedly governed hy
the Share’’ TReference was also made to a Fatwa
given at the instance of the parties by the Anjuman-
i-Numania, Lahore, to the effect that the property of
the deceased was divisible in accordance with Muham-
madan Law. In that litigation Iftikhar Ahmad pro-
duced a number of witnesses to prove that the family
was governed by Muhammadan Law and he unltimate-
ly succeeded in obtaining a decree in his favour
against the widows and daughters of his brother
(Ex. D. 5).

It i clear from the above discussion of the evi-
dence that the plaintiff has not only been unable to
prove any instances in the family where custom was
followed, but that on the other hand there is at least
one instance in which his own father succeeded to hw
brother under Muhammadan Law.
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Counsel next vrelied upon certain instances
amongst Kambohs of the suburbs of Lahore. He first
referred to Ex. P. 10, which is a judgment in 7e:
Mahi v. Mussammat Asmir Bibi passed by a Munsif
on the 29th of May 1889. The parties to that case
were Kambohs, vesidents of Lahore and the land in
dispute was situate in mauze Naulakha. The dispute
related to a claim by a widow co-sharer for partition
of a joint khate, and it was held that the widow co-
sharer in possession of a life estate had no right to
claim partition in her lifetime. The sole question
litigated was whether a widow co-sharer could, under
the Punjab Land Revenue Act, claim partition. The
question as to whether Muhammadan Law or enstom
governed the powers of alienation among Kambols
was neither considered nor decided.

Ex. P. 7 is a decision by the Land Acquisition
Gtficer, Lahore, hetween certain Kambohs to the effect
that collaterals were entitled to take the compensa-
tion money in preference to daughters. The judg-

ment is a very brief one and does not state to what
place the parties belonged.

Ex. P. 8 is a judgment of the Divisional Judge,
Lahore, in re: Nur Din v. Mussammat Bhagan, dated
the 30th of March 1894, The case related to the Kam-
bohs of Garhi Shahu, and it was held that a widow
was not entitled to alienate property without neces-
eity. Ex. P. 16 is an ea-parte judgment, also relat-
ing to Kamboks of Gari Shahu. The defendant in
that case did not appear and no evidence was led on
the question of custom. The last instance relied upon
by Mr. Niaz Mohammad is Ex. P. 4 a judgment in
re: Hassan Din v. Hukam Din by 2 Munsif, 1st
Class, Lahore, on the 21st of March 1921 Tt again
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relates to Kambohs of mauza Tehhra where, as 1s well-
known, many agriculturists cultivate lands with their
own hands. 1t is obvious that none of these judgments
is of any assistance in determining the power of alie-
nation of a male proprietor belonging to the family of
the plaintiff. The oral evidence led by the plaintift
is worthless and has not been discussed before wus.
Mr. Niaz Mohammad did not place any reliance upon
the so-called instances of succession, deposed to by
these witnesses, with regard to which they were un-
able to give the necessary particulars.

After a careful examination of the evidence on
the record I have reached the conclusion that the
plaintifi-appelant has failed to discharge the omws
that lay on him to prove that his family was governed
by custom and not by Muhammadan Law, and that
his father did not possess unrestricted power of alie-
nation. over ancestral property. I must, therefore,
hold that he had no locus standi to contest the sale in
question. In this view of the case it is not necessary
to go into the question of necessity. It need only be
mentioned that Mr, Niaz Mohammad has not contesteds
the finding of the lower Court that full consideration
had passed or that the sale-proceeds were invested by
the vendor in a Bank. |

For the foregoing reasons, I would dismiss the
appeal with costs.

Acgua Haidar J.—T agree.

N.F. L.

Appeal dismissed.



