
May 11.

a n d «a c c e p t in g  th e  a p p e a l  w i t l i  c o s ts  t l i r o i ig i i o i i t  ¥ /e 

modify the decree p a s s e d  by t h e  C o u r t s  b e lo w  accord- 
higly.

A . N. C.
A ■ppeal a-ccdpted.
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APPELLATE C8VIL,
Before Mr. Justice Teh Oh and and Mr. Jvstiae A glia Haul or. 

1927 F A T E H  A L I  a n d  o t h e r s  ( P l a v n t if -f s ) A p p e lla .iit fi

n̂ersiis
G E H N A  AND OTHERS ( D efen datsits) R e B p o iid e iit s .

Givil Appeal No. 318 of 1923-

Mortgage— prior inortfingcc pvTchmmu the rifjhU of a 
■^uhscqvent ■mortgaffee— 'whether he lours the rigUh secured 
to him. utuhr Ids prior rnorfgagc— presumption.

Held, tliat a prior mortgagee l>y purrliasiiiig tlie riglitvS of 
a puisne mortgagee does not lose the rights which had been  ̂
seexired to him l>y the earlier mortgage, th'Oiig-h the puisiie 
mortgagee had heeii, aceoi'ding to the terms of tlie mortgage 
taken hy him, authorized to redeem the ])rior mortgage, In 
such cases the presnmption is that he intended to keep alive the 
prior sec-\nity and would he entitled to fall hack npon it in 
case of necessity.

Tenison y .  Sw'eeny (1), a n d  Miln y . Walton (.2), r e f e r r e d

to.

First a'pfeal from the decree of B a i  S a h ib  L a l a  
Murari Lai, K h o s la ,  Subordinate Judge, 1st class, 
Sialkot, dated the !22nd Decem-her 1932, declarmg that 
the defendants cannot redeem the land in suit till they 
2'>ay interest on the sum of Rs. 2,600.

G , C. KI’a ra n 'g  and M a y a  D a s .  f o r  Appellants.
S. A . Nasir a n d  D b a n p a t  B a t , f o r  R e s p o a id e n ts .

J u d g m e n t .

•Tee Ohand J. Tek Chand J.— On the 13th of February, 1914 
defendants 4, 5 and 6, Nagahia,, Sultan a-nd

(1) (1844) 1 Jones & Lat, 710, 717. (2) (1843) 60 B. 194.;



executed a deed of mortgage in respect oi j.do Ktmals 19ST
and 16 marlas o f  land in favour of plaintiffs, 1, 2, 5 Fateh^Ali
and 6 and Hakim, the predecessor-in-interest of plain- "y*
tiffs 3 and 4 and defendant No. 7, for a sum of
Rs. 3,455. TKe mortgage was with possession and tlie Tek GmmD 3.
mortgage money was to bear no interest. The terra
of the mortgage was fixed as 17 years and it was
specifically provided that within that period “ the
mortgagors were not entitled to redeem the land nor
could the mortgagees demand their mortgage money
from the mortgagors. ’ ’ It was stipulated that when
on the expiry of this period the principal mortgage-
money was paid the land would be redeemed. This ,
mortgage was recorded in the revenue papers and the
mortgagees took possession of the land as agreed upon.

On the 6th of March 1916 the mortgagors execut
ed another mortgage-deed in respect of the same pro
perty in favour of one Hari Singh for a sum of 
Rs. 6,000. It v/as stated in this deed that out o f the 
mortgage money E,s. 3,400 was kept in deposit with 
the mortgagee (Hari Singh) for payment to Hakim., 
etc., prior mortgagees under the deed dated the 13th 
sf February, 1914. The balance of Rs. 2,600 was 
paid in cash partly tO' the mortgagors and partly ad
justed in discharge of their other liabilities to Hari 
Singh and third persons. It was also stipulated tha.t 
interest on Rs. 2,600 was chargeable at the rate of 
Ite. 1-4-0 f  er cent, per mensem. Hari Singh was 
authorised to take possession of the land m  payment 
of the mortgage money due to Fateh AH, etc., on the 
prior mortgage, and in that event interest on this sum 
of Rs. 3,400 was to counterbalance the produce of the
land. , ■ . ' '

On the 27th of August 1917 Hari ^Singh, the 
mortgagee under tlie deed Of the 6th o-f March 1916
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1927 transferred liis mortgagee rights to Fateh Ali, etc.,
Fat^ T ali mortgagees under the deed of the 13th o f Feb-

V. riiary, 1914), for a sum of Es. 6,000. The eonsidera^'
Q-ehha. recited as liaving been received as follows :—

^ T bk  O h a n b  J .  “  (i) Given credit for to the vendee out of 
Es. 3,455 (which was kept in trust 'with him) on ac
count of the mortgage deed dated the 13th o f Feb
ruary, 1914   Rs. 3,400.

“ {ii) To be received in cash before the Sub-Ke-
gistrar at the time o f registration Rs. S/jOO.”

It Yfas also stated that “ the vendees a,re already 
in possession. They should remain in future as Avellj 
on payment of the Government revenue so long as re
demption is not effected. The owners shall redeem 
the land mortgaged when they pay the mortgage m.orieŷ  
with interest due from them.'*

On the 26tii of Janiiarv, 1922, the mortgagors 
Jawahir, etc., executed another mortgage-deed for 197 
hanah 7 m.arlas of land (which, included 138 kanals 
and 16 marlas mortgaged under the earlier transa.c- 
tions) in favour of defendants 1 to 3, Gahna, Shera 
and Saraj Din, for Rs. 9,500. Out of this sum 
Es. 6,000 was left in deposit with these mortgagees 
for payment to Fateh Alij etc., the prior mortgagees. 
The term of this mortgage was fixed as 10 years a.t the 
expiry o f which the mortgagors were entitled to re
deem the land mortgaged.

On the 20th of February, 1922, defendants 1 to 
3 (mortgagees under the last mentioned mortgage, 
dated the 26th of January 1922) presented 0:n appli
cation under the Redemption o f Mortgages Act,
IT of 1913, to the Collector asking for redemption of 
the land from Fateh Ali, etc,, prior mortgagees, on 
payment o f Rs. 6,000; Fateh Ali, e tc , resisted the
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api)lication contending that the term of their mort- 192T
gage was 17 years and redemption could not take place 
before the expiry o f that period. This contention 'v.
was overruled and the defendants’ application grant- Gtehna.
€d on the 18th of March, 1922. Tbk Ohand  J.

Thereupon Fateh Ali, etc., the prior mortgagees, 
instituted the present suit on the 30th of March, 1922, 
under section 12 of Act I I  o f 1913, claiming a de
claration that the term o f their mortgage, 17 
years, is still intact and it is not open to the original 
mortgagors or the subsequent mortgagees, defendants 
1 to 3, to redeem them before the expiry of that period.
The claim was resisted by defendants 1 to 3 princi
pally on the ground that the plaintiffs by purchasing 

. the mortgagee rights of Hari Singh, under the sale 
ieed of the 27th of August, 1917, had extinguished 
;he prior mortgage in their favour and cannot take 
advantage of the provisions thereof.

The lower Court, in a judgment which it is not 
easy to understand, has upheld the defendants’ con
tention and disallowed the plaintiffs’ claim to rely on 
the clause securing the property to them for 17 years 
but has passed a decree for interest on the sum of 
Rs. 2,600 (which is the item over and above Rs. 3,455 
the principal sum secured on the foot of the first mort
gage) the liability to pay which was also denied by the 
defendants.

. The defendants have accepted the findings of the 
Court below with regard to the item o f interest but 
the plaintiffs have preferred a first appeal asking for
a declaration that the mortgage in their favour cannot 
be redeemed till after the expiry of 17 years from the 
13th T)f February, 1914. •

The sole question to l:>e decided ivhether by 
taking over the mortgagee rights from Hari Singh
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1927 under tlie deed of sale dated the 27th o f August, 1917 
F a t e h  Aii the plaintiffs can be said tô  have eitlier expressly _or̂

G-e h n a  necessary implication given up th'e rights that
__ _ ’ were secured to them by the original nnortgage, dated

Tek Chaots J. 13th of February, 1914. A fter hearing , Dr.
Narang for the a,ppellant and Mr. Nasir for the res- 
pondents, I am of opinion that the decision o f the lower 
Court cannot be sustained. There is nothing in the pro
visions of the sale-deed aforesaid, from which it coulcl 
be concluded that the plaintiffs intended to abandon the 
rights that had been secured to tliein under the prior 
mortgage-deed in their favour, noi' is there any rule 
of law under which; a prior mortgagee by purchasing 
the rights of a puisne mortgagee loses the rights, 
which had been secured to him by the earlier morti>'a.ge 
Indeed, in such cases, tKe presumption is that he in
tended to keep alive the prior security and would be 
entitled to fall back upon it in case of necessity.

The learned counsel for the respondents contends 
that in this ease, by purchasing the mortgagee rights 
of ITa,ri Singh, the appellaats had clothed themselves 
with his rights and now stand in liis shoes, and tm 
the mortgage in favour of Hari Singh was for a con
solidated sum: of Rs. 6,000 and in that deed it was 
stated that Rs. 3,400 was kept in trust for payment 
to the appellants, they should be considered to have 
automatically redeemed themselves, the moment the 
sale of Hari Singh's rights in. their favour was effected. 
After giving full consideration to the contentions of 
the learned counsel and consiclerin.g tlie terms of 
the deed, I am, however, of opinion that all that the 
plaintiffs-did by entering into the tranBaetion of tW  
27th o f August 1917, was to take over from JIaxi’ 
Singh an a?dditionaI mortgage for Rs. 2,600 that Lad̂ : 
been created in his favour. The praetujal effect o f the-
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sale was to create an additional eliarge for tliis amo\liit
in tlieir favour on tlie same property. There was no Eateh Ali
intention to abandon tlie rights under the prior mort-
gage nor does the creation o f an additional mortgage — *
extinguish the rights which they had already acquired Chand
under the prior mortgage.

In this connection reference may usefully be made 
to the remarks o f Lord St. Leonards in Tenison y .
Sweeny (1), “ Then another point was started, that, 
as the successive mortgages were for the sum secured 
by the former mortgages and for the sums subsequent
ly advanced, the old securities were merged in the 
new, and that the j udgment-debtors had a right to 
come before the last mortgage. That is a very novel 
view of the operation of the deeds. It is clear that 
the former mortgages continued untouched and opera
tive notwithstanding the new mortgages and the new 
mortgages were for the purpose of letting in the fur
ther advances upon the property. Nothing could be 
more alarming to creditors than that a doubt should 
be thrown out whether by taking a new security for 
their old debt and for further advances they do not 
prejudice their original securities.”  I  may also 
refer to the decision of Vice-Chancellor Knight 
Bruce in the well-known case of Miln v. Walton  (2) 
that a creditor having a mortgage on the funds of 
his debtor for part o f his debt, does not necessarily 
surrender that mortgage or lower its- priority by tak
ing a subsequent mortgage on the same ftinds o f the 
whole of the debt.

In  the case before us there is the additional fact, 
that the first mortgage in favour of the plaintiffs was: 
for Rs. 3,455 and in the mortgag’e-deed in favour of'

(1) (18M) 1 Joiies Lat. 710, 717. (2) (1843) 60 R. R. 184.
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192T HafYi Singh and tlie sale-deed of liis mortgagee rights
Eatô A m %  latter in fa-Your of the plaintiffs, dated the 22nd

V. of August 1917, the sura of Rs. 3,400 and not the ftillr'
O'EĤ A‘ amount of Bs. 3,455 was recited as having been kept.

Tek Chakd J . in deposit for payment on account of the prior mort
gage. This clearly indicates that the intention of the 
parties to the later transactions was not to extinguish 
the prior mortgage but rather to keep it alive. Fur
ther the mortgagors were not parties to this sale-deedU 
and, therefore, this transaction could not affect the 
rights of the appellants and the mortgagors inter se, 
which had been secured to each of them by the mort
gage-deed, dated 13th February, 1914.

In the lower Court, Sultan, one of the mortgagors 
stated that as a matter of fact Rs. 3,400 had been 
actually paid to the plaintiffs in redemption of th^ 
first mortgage. This allegation was, however, contrary 
to the case put forward by the contesting defendants in 
their written statement and was rightly rejected by 
the lower Court. I have considered the evidence 
which was led in support of this allegation and '.have 
no hesitation in agreeing with the learned trial Judge 
that it is unreliable.

I'or the foregoing reasons I would accept the 
appeal and grant the plaintiffs the declaration prayed 
for, but, having regard to all the circumstances of the 
case, I would leave the parties to bear theii' own costs- 
throughout.

AGHAHAimuJ. Agha nAiD.4E J . - I  agree.
A.  iV. C.

A ffea l acoefted.
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