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APPELLATE CIVIL,

Before Mr. Justice Harrison and Mr. Justice Jai Lal.
‘MU'NICIPAL COMMITTEE, AMRITSAR,

(Pramvrirr) Appellant
versus
HARNAM DAS (Derenpant) Respondent.
Civil Appeal No. 2444 of 1923.
Jurisdiction (Civil)—Swit to set aside a decree on the
ground of mistake and not fraud—whether competent.

Held, that a decree once obtained can only be set aside
on the ground of fraud and a suit to set aside a decree on the
ground of mistake is incompetent.

Kusodhaj Bhulte v. Braja Mohan Bhulta (1), followed.

First appeal from the decree of Khwaia Abdus
Samad, Senior Subordinate Judge. Amritsar, doted
the 23rd June 1923, awarding the plaintiff 7)0‘:30:\-—
sion of the strip of land, etc.

Faxir Cmanp and Smam Das, for Appellant.

Baprr Das, J. I.. Kapur and Kipar Natw, for
Respondent.

The judgment of the Court was delivered by :

Harrison J.—The history of the litigation he-
tween the parties is that in the year 1919 the defen-
dant, who is the mahant of a temple in Amritsar,
bronght a suit against the Municipal Committee,
which resulted in his obtaining a decree for ejeofment
and also for rent, that decree being upheld hy the an-
pellate Court in 1920. The case was tr 198{ by a first
class Munsif.

- Tn 1921, the Mlmivip%l Comirittee institut-
‘ed the present suit ‘in  the Court of the Senior
' Subqrdmate Judcre? fnr poqsessmn of the area
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which formed the subject matter of the pre-
vious litigation and also for a certain addi-
tional plot. So far as the additional portion is con-
cerned a decree has been given and no appeal has been
presented. So far as the original portion is concern-
ed the suit has been dismissed by the Senior Subordi-
mate Judge. who relying on Toponidhee Dhivraj v.
Sreeputhy Sahanee (1), has held that the question of
title is res judicata, and, therefore, the plaintiff’s suit
cannot succeed.

On appeal it has been contended hefore us on the
strength of Shibo Raut v. Baban Raut (2) and other
authorities that the matter is not res judicate inas-
much as the Munsif was not competent to try the pre-
sent suit even if its valuation bhe reduced to whatever
it was in the vear 1919, and the additional portion
he deducted. On the other side reliance has heen
placed upon Mussammat Selibzadi Begam v. Muham.-
mad TTmar (3) and it is contended that, this lays down
vrecisely the same law as the Privy Council rulings
Hool: v. Administrator-General of Benaal (4) and
Ramachandra Rao v. Ramachandra Rao (5). Tt
is unnecessary for us to give any finding on
this somewhat difficult point as, in our opinion.the
appeal must fail on the alternative contention of the
respondent. This is that the suit is nothing more nor
less than a suit to circumvent and sef aside a Tecree
and that this is patent on the face of the record and
is recited in so manv words in the plaint. Tf is well
rstablished law that, if this is so the suit cannof pro-
ceed and it is not necessary to quote any further
anthority than Kusodhai Bhukta v. Braja Mohan
M (1880) 1. L. R 5 Oal. 832. (3) (1926) I. T.. R. 8 Tak. 15. »

{2) (1908) 1. T.. B. 85 Cal. 853. (4) (1921) L.T.R. 48 Cal. 499 (P.CL). .
(5) 1922) I. L. R. 45 Mad. 320 (P.C.).
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Bhukta (1). A decree once obtained can only be set
aside on the ground of fraud. No such fraud has
been pleaded in this case. It is only necessary to read
the plaint to come to a decision, for in para. 5 the
following passage occurs :—* The defendant on the
basis of wrong facts obtained a decree for ejectment
against the Committee on the 31st July, 1919, and
he afterwards ejected the plaintiff,’” and in para.
6 :—" After the passing of the decree the defendant
ejected the plaintiff and now without the permission
of the plaintiff—(no reason being shown why he should
get the permission of his dispossessed tenant) © has
unlawfully begun to construct a building on the
site in dispute, etc.”’. Counsel contends that this
fact of building altered the position and necessitated
the case and urges that had it not been for the build-
ing the Committee might possibly have refrained
from bringing this suit. This is neither here nor
there. In our opinion, the suit is plainly one to set
aside a decree on the ground of mistake. The mis-
take was not the mistake of the plaintiff nor of the
defendant but the mistake of the Munsif who tried
the suit and of the Judge who dismissed the appeal.
Kusodhaj Bhukta v. Braja Mohan Bhukia (1), makes
it absolutely clear that this cannot be done. We.
therefore, find, without going into the question of
res judicata, that the plaintiff’s suit regarding this
portion must fail and has rightly been dismissed.

We dismiss the appeal with costs.
4. K. C |
' ~ Appeal dismissed.

@) (1915)L L. R. 43°Cal. 217.
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