
CRIMINAL REVISION.
Before Mr. J u d ic c  M ya B u .
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ANAMALE CHETTYAR.*
}^olicc o f  appeal— Acciiscd coiivicicd an d  f l v e d — Compensation to complain  an t  

Old of fine-— Appeal by acciisct! against  conviction— Notice to D is lr ic t  
M agistra te— Acquilta l  by appellate Court— Exfin^i'Uishment o f  compensation  
— No notice of appeal to complaina iit— Noticc not required by l a v — Illegali ty  
— Rcvision— Criminal Procedure Code (Act V  o f  1S9S]^ ss.422^ 545 (1) (b). 

T h e re  is no  p rov ision  of law  re q u ir in g  a  C ourt of a p p e a l to issue n o tice  of 
a il appeal by th e  accused to th e  co m p la in an t w h e re  an  o rder of acciuittal by  the  
Court of app ea l in\^olve,s th e  ex tiiig tiishm eiil o f  an  o rd e r  fo r x>aynient of 
com pensation  to th e  com plainan t under s. 545 (1) [b] of the C rim in a l P ro ced u re  
Code. T h e  on ly  no tice  req u ired  by law  is to  th e  D islrict M a g istra te  (the officer 
appo in ted  by th e  Local G ovenim ent) u n d e r s. 422 of the C ode. In  such 
c ircum stances tiie appella te  C o u rt has no t ac ted  illegally  o r w ithou t ju risd ic tio n  
an d  no revision  lies to the  H igh  C ourt.

B ha ra sa  N a w  v. Sukdco. I .L .R . 53 Gal. 969— d istingu ished .

K. C. Sanyal for the applicant.

Gu/ui for the respondent.

Mya Bu, J.—This is an application for revision of 
an order passed by an appellate Court. As under 
section 417 of the Criminal Procedure Code an appeal 
is permitted against an order of acquittal, the High 
Court does not ordinarily entertain an application for 
revision of such an order. The ground on which 
interference by this Court in revision is urged is in 
short that the order of acquittal has been made with 
illegality and without jurisdiction, and if there be 
illegality in the proceedings in the Court which passed 
the order of acquittal, or if the order was made without 
jurisdiction, then I have no doubt that this Court would 
be exercising its discretion in a proper manner by
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interfering, in revision, with the order. The reasons 
for denouncing the order of acquittal as illegal and 
without jurisdiction are these.

The respondent was prosecuted by the applicant in 
the Magistrates’ Court for an offence under section 406 
of the Indian Penal Code and was convicted by the 
Magistrate who passed a sentence of fine of Rs, 1,000 
or in default six months’ rigorous imprisonment and 
also an order under section 545 (1) (b) of the Criminal 
Procedure Code directing the payment of Rs. 500 out of 
the fine, if realized, to the complainant as compensation.

The respondent appealed against the conviction and 
sentence, and after due notice of the hearing of the 
appeal to the District Magistrate as required by section 
422 of the Criminal Procedure Code the appellate 
Court found that the conviction could not stand and 
therefore set aside the conviction and sentence passed 
on the respondent by the Magistrate. The order of the 
appellate Court makes no reference whatever to the 
Magistrate’s order for the payment of Rs. 500 out of the 
fine to the applicant (complainant), but the necessary 
consequence of the setting aside of the conviction is the 
setting aside of the sentence of which the necessary 
consequence is the extinguishment of the order made 
under section 545 (1) (b) of the Criminal Procedure 
Code.

Throughout the proceedings in the appellate Court 
no notice whatever was issued to the applicant. It is, 
therefore, contended on behalf of the applicant that, in 
view of the possibility of the appeal ending in an order 
of acquittal involving the extinguishment of the order of 
the Magistrate for payment to the applicant of the sum 
of Rs. 500 out of the fine, which would consequently 
be tantamount to an order to the detriment of the 
applicant, the appellate Court acted illegally and 
without jurisdiction in passing the order of acquittal
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1936 without having previously given him (applicant) an
H^PA opportunity to appear and support the conviction. Such

a notice is not required by any provision of law, and an 
awamale omission to issue notice of the hearing of an appeal

■C H KTT VAR—  ’ from a conviction to the complainant in the trial
mva bu, j. unlike the omission to issue notice of an

appeal prescribed by section 422 of the Criminal
Procedure Code cannot, by any means, be said to 
be an illegality.

Does an omission to issue notice of such an 
appeal to the complainant in the original trial be­
come an illegality by reason of the fact that an 
order of acquittal passed by the Court of Appeal 
would involve the extinguishment of an order for 
payment of compensation imder section 545 {1) [b) 
of the Criminal Procedure Code ? In my opinion 
it does not. As I have already observed there is
no provision of law which requires notice of an
appeal to be issued to the complainant in the trial
Court. The most that can be said is that inas­
much as the appeal might end in an order of
acquittal which would involve the extinguishment of 
an order under section 545 of the Criminal Procedure 
Code in favour of the complainant in the original trial 
it is desirable that a notice of the appeal should be 
given to him. But this view of the matter will not 
justify the statement that owing to the omission to 
issue such a notice in such a case the Court has 
acted illegally or without jurisdiction.

The case of Bharasa Naw  v. Sukdeo (1) has 
been relied on in support of the application. In 
that case it was said that

an appellate Court should, in the exercise of a proper 
discretion, give notice of the hearing cf the appeal from a

(1) (1926) I.L.R. 53 Cal. 969.
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conviction to the complainant when an order of compensation 
has been made in his favour under section 545 of the Criminal 
Procedure Code.”

As this pronouncement does not support the asser­
tion that omission to issue such notice is an 
illegality, I do not think it is necessary to comment 
on it, in the present case. I am unable to under­
stand why the complainant in the trial Court who 
would not be in jaw, entitled to notice of the 
hearing of the appeal against a conviction passed 
by the trial Court where no compensation is awarded 
under section 545 should be entitled to a notice of the 
hearing of the appeal simply because the, trial Court 
has thought fit to award him compensation out 
of the sentence of fine. The fact that the 
complainant in the trial Court has no right to a 
notice of the appeal from a conviction shows that 
it is the concern of the Crown and not of the 
private prosecutor to support the conviction in the 
Court of Appeal. The mere fact that he is interested 
in the order of compensation cannot in my opinion 
justify the view that he is entitled to notice not with 
reference to the order under section 545 of the 
Code of Criminal Procedure but with reference 
directly to the hearing of the appeal. In Bharasa 
N aw  V. Sukdeo {!) there was not only an omission 
by the appellate Court to issue notice to the 
complainant in the original trial but also an omission 
to issue notice under section 422 of the Criminal 
Procedure Code. The omission to issue notice under 
section 422 is no doubt fatal to the proceedings 
before the appellate Court and if it was not for 
that fatal defect I do not think that the learned 
Judges would have set aside the order of acquittal. 
In the present case there is no fatal defect whatever

(1, (19261 IX.H. 53 Gal. 969.
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in the proceedings before the appellate Court which 
passed the order of acquittal and, therefore, I hold 
that there is no sufficient ground for interference by 
this Court in revision with the order of acquittal 
passed by the appellate Court.

The application is dismissed.
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APPELLATE CIVIL.

Before S i r  E r n a t  H. Goodraau Roberts, Ki\, Chief  Jus tic f,  c-ud 
M r. Justice Leach.

MA HTWE MAUNG PU (Receiver'.*

Itisolvciicy— O rder o f ad]iidic.atioii based on act o f  fra u d u lc u f  prcfereuec —  

Receiver's application to set aside tra n s fe r — Transferee's r ig h t to sf’oio 
iransacUon not fra u d u le n t  pre ference — Receiver's app lia itio ii to a n n u l  
transfer for w a n t o f const d era tio n — R jile  in  Ex p a rte  L ear oyd— P rovincia l 
Insolvency A c t [V of 1920), ss. 55,

An o rder of adjud ication  un d er the p rov isions of th e  P rov inc ia l Inso lvency  
A ct based on an act of the inso lven t w h ich  th e  C ourt h'olds to b e  o n e  of f ra n d u , 
len t p refe rence  does no t p reclude the tran sfe ree  from  show ing th a t th e  tr a n sa c ­
tion did no t constitu te  ?. frau d u len t p refe rence w h en  the  R eceiver seeks to set 
aside the tran sfe r  und er s. 54 of th e  Act. T lie o rder of ad ji’dication  does no t of 
itself o p e ra te  to se t aside the  transaction . L ik e w ise  it is open to th e  R eceiver 
to prove th a t there  w as no consideration  an d  to have  the  tran sac tio n  avo ided  
under s. 53 and not under s. 54. Having re g a rd  to  im porfcint d ifferences hi t!ie 
w ord ing  of th e  E ng lish  Act an d  tlie P ro v in c ia l In so lvency  Act th e  ra le  in  
E x  parte  Learayd,  10 Ch.D. 3 canno t be app lied  in  a case im der the In d ian  Act.

Official Assignee o f  Madras  v. O.JR.M.O.R.S. F ir m ,  I.L .R , 50 Mad. 341 — 
referred to.

S. Daffa for the appellant.

N.  ill. Comasjee for the receiver.

Leach, J.—Ma Dwe Hla, the sister of the appellant, 
was adjudicated an insolvent on the 26th June 1931 
under the provisions of the Provincial Insolvency Act. 
A week before, she had transferred most of her pro­
perty to the appellant and this was made the basis

* Ci'vil Misc. Appeals Nos. 43 and 45 of 1936 from the order of the District 
Gouftof Hanthawaddy in Civil Misc. Case No. 33 of 1934,


