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Before Mr. Jmtice Addison.

1928 MITSSAMMAT AHMAD BIBI (P la t n t i f f )

F ^ U . Appellant
versus

SHAMAS BIN a n d  o t h e r s  ( D e f e n d a n t s )  

Eespondfents.
Civil Appeal No. 2366 of 1927.

Mnhannnadan Law—Succession—to immoveahh property 
— heirs succeed as tenants-in-common—possession hy one heir 
—-ivhether adverse to the others—Second appeal—question of 
fact.

Held, tliat co-lieirs under the MuTiam'madan Law are in 
tKe position of tenants-in-coTOmon and the entiy an'H posses- 
sion of one of siicli co-lieirs must be deemed to "be on behalf of 
all co-heirs. Silch possession is never considered adyerse if 
it can he referred to a lawful title; nor can it become adverse 
in the absence of express ouster or denial of title of the other 
sharers or co-heirs. In each case it has to be found -whether 
an entn̂  ̂ by one sharer or co-heir was an entry on behalf of 
himself alone or on behalf of all and the finding is one of 
fact.

Corea t. Appiihamy (1), Muhardh~un~Nissa t. Moham­
mad Raza Khan (2), Asiruddin Mondol v. Latifunessa Bihi 
fS), Murad Bihi v. Rahim Bal'hsh (4), and Hash am AU v. 
XImar Bay at (h), followed,

M'ussammat 7/aindb y. GhuIaTn Rasiil (6), distinguishes.
Mustafa Khan Y. Mst. Dulari (7), not followed.
Shakur V. Husami Bihi (8), and Rns^omji's Law of Ijimf" 

tation, 4th Edition, paĝ es 846, 848, referred to.

Second ap'peal from the decree o f Pandit OmhaT 
’Nath, ZutsM, Senior 8'i^ordinate Judae. BicilhoK

(1) 1912 A. C. 230. (5) (1922) 4 Lah. L. J. 57.
(2) (1924) 79 I. O. 174. (6) (1923) I. L. E, 4 Lah. 402.
(3) (1926) 85 1. 0. 763, (7) (1921) 65 I. 0. 75.
(4) (1921) 59 I. C. 346. (8) (1923) 71 1. O. 653.



dated the 15fh July 1927 ‘mrying that o f  Sardar 1928 
Ghulam Rasul Kkan, Subordinate Judge, Mh class, MussammIt 
Fasrur, dated the 8 th Mar eh 1927, and dedaring that Ahmad Bibi

“V,
the plaintiff is the otmer of a 24/96 share in the hous&j Shamas Bin, 
etc.

G h u l a m  R a s u l ,  for ,Appellant.
B a s h i r  A h m a d ,  for Respondents.

J u d g m e n t .

A d d is o n  J.— The following pedigree-table is n e- Addison J .

c-essary for this appeal:—
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Mohkam Din Walayafc Karain Din.
!Pazal

'Nnr M obammad, 
insolvent.

r------------ r--------------■'I
Wazira Amira P.ra

Hassan Bibi { (D. S. P.)
(widow). Ahmad Bibi

(d iiagh ter), P la in tiff .

Nur Muhammad was adjnd'icated an insolvent 
and in the insolvency proceedings Shamas Din pur­
chased a one-third share o f a house, which was alleged 
to belong to Nur Muhammad. Mmsammat 
Bibi raised an objection, but was referred to the civil 
Courts. Accordingiy she instituted a suit for a de­
claration that the house belonged to» her. The trial 
Court held that Mussammat Ahmad Bibi had become 
an absolute owner of the house by adverse possession 
and decreed the suit. On appeal the learned Reriior 
Subordinate Judge came to the following findings

(1) The house originally belonged to the two 
brothers, Amira and Wazira. Amira first died and 
his half share went to his daughter, Mussammat 
Ahmad Bibi, and to Wazira in equal shares. W hen



1928 Wazira died his widow got a half, his daughters- 
Mtjssa^at 2/3rd and Niir Muhammad, the insolvent, 5/24th o f  
Ahmad Bibi gî are. When Mussammat Hassan Bibi died her 
Shamas Din. share went to her two daughters. Accordingly the- 

shares in the whole house became as follows :—Addisof J.
Daughters of Mtissammat Hassan 

Bibi and Wazira ... 57/96
Nur Muhammad ... 15/96
Mnsscmmat Ahmad Bibi ... 24/96

(2) Wazira died more than twelve years before 
suit. It was on his death that Nur Muhammad, in­
solvent, became entitled to any share. After- 
Wazira'’s death MusscmMat Hassan Bibi, his widow, 
continued to live in the house up to a short time before 
suit when she died. The plaintiff Mussammat Ahmad 
Bibi cam.e to live in the house along with Wazira’s 
widow some time before 1914 at the time when her 
husband’s house was sold. In 1914 she applied to the 
Municipal Committee to re-erect a wall, while la.ter- 
her son applied for permission to re-build another 
wall.

On these fiindins:s the lower appellate Court held' 
that the plaintiff had not become an owner by sdversc- 
possession, and that she was merely an owner of a. 
24/96 shf̂ .re. Even if it was considered that the- 
building of the wall in 1914 was an overt act, the suit 
had been instituted less than 12 years after the alleged 
overt act. Further, there wa-a nothing to show aban­
donment by Nur Muhammad of Ms share of the house' 
apart from the fact that he did not live in l̂ he liou.se. 
The result was that the plaintiff, Ahmad'
Bibi, had established that she was the owner of a 
24/96 share of the house, andl that she was in exGlii- 
siye possession of the whole house, while the daughters
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of Mussmmmt Hassan Bibi were entitled to a 57/96 1928
share. She was, however, not entitled to exclude Nur ^hssammat 
Muhammad’s purchaser from his 1.5/96 shan:. As a A h m a d  Bibi 
l /3 r d  share had been sold and that was in excess of q h a m a s  Din. 
Nur Muhammad’s 15/96 sliare  ̂ a declaration was j
granted to the plaintiff that she was the owner o ‘̂ ‘
24/96 in her own right and was entitled to keep posses­
sion o f the 57/96 share of MtissammM Hassan B ibi’s 
daughters, but that she had no right to contest the sale 
o f the 15/96 share belonging to Nur Muhammad, 
which had been purchased by Sliamas Din. Against 
this decision this second appeal has been preferred.

Only two points were argued before me. The 
first was that the lower Court had wrongly calculated 
the shares. This appears to be correct and was not 
disputed. The lower appellate Court neglected to 
notice that M.ussammat Ahmad Bibi was born after 
her father’s death, so that her mother was then alive.
This means that th': mother should also have been 
given a share. It was admitted before me that the 
share of Nur Muhammad is for this I’eason only 
55/384 and not 15/96.: : /  : ■ ■
V ; : : T second point taken was that it should: have :: 
been held that Hiir Muhammad had lost his share by 
adverse possession. This point haŝ  been the subject 
o f conflicting decisions and is a difficult one. The 
subject is discussed at length at pae;es 846 to 848 o f 
Rustom j i ’s Law of Limitation, 4th edition. Be refei's 
to a Privy d̂ .vi?>ioTi, Corea Y. AppiiMmy {^)i
where it was held that one co-heir enteTing into pc^sea- 
sion most be hey  to have entered for the benefit of his 
co-heirs, the principle applicahle being that posRes- 
sion is never considered adverse if  it can be referred
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1912 A.



IKbdisq-n J.

1928 to a lawful title. The Courts below had found that
i ^MussA^T defendant had entered in his character of sole heir 

A h m ad  B ib i plunderer in his own right and it was held that 
Sh am as’ D in . such a conclusion was not possible in law. His posses­

sion was (in point of law) the possession of his co­
owners and he could not put an end to that possession 
by a secret intention. Nothing short o f ouster could 
bring about that result. In that decision it was 
stated that the principle recognised in Thomas v. 
Thomas (1), held good, namely, “ possession is never 
considered adverse if it can be referred to a lawful 
title.”

The above decision was distinguished by Walsh 
J., in Mustafa Khan v. Mst. Dulari (2). It was held 
in this last case that adverse possession was establish­
ed. It was observed :— If a brother of mine takes 
more than his share on my father’s death, and I, not 
thinking it worth while to interfere, consent to his 
remaining in possession of more than his share, is it to 
be said that, because I acquiesced, the possession was 
not adverse?’ ’ Another Judge of the Allahabad' 
High Court (Daniels J.) came to a different conclu­
sion in Shahur v. Hussaini Bibi (3). He held that 
possession by a brother for nearly thirty years was not 
adverse to his sisters, though he did so with reluc­
tance, because where parties had not put forward a 
<?laim to their share for a period o f some thirty years', 
as happened in that case, it usually was the fact that 
they had all along intended to allow the brother to 
take the whole. There is, however, a clear decision 
o f a Division Bench of the Allahabad High Court oti 
this question, namely, MiibaraJc-un-Nisa y. Moham-
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a) (1855) 2 K. & J. 79. (2) (1921) 65 I. C. 75.



wtad Raza Khan (1). It was heldi that a Miiham- 1928 
madan co-heir who obtains possession of the property 
of the deceased is in the position of co-sharer and his Ahmad Brei 
possession cannot be adverse to the other co-heirs in ShamaI* Dim-.
the absence of express ouster or denial of the title o f  ̂ ^
the other co-heirs. This is a decision which followed 
the Pri\y Council decision already quoted. The same 
view has been taken by a Division Bench of the Cal­
cutta High Court in Asir-nd-Din Mondol v. Latifu- 
nissa Bihi (2), where it was said that the entry and 
possession of one tenant-in-comnion is ordinarily 
deemed to be the entry and possession of ' all the 
tenants-in-common and this presumption would pre­
vail in favour of all until some notorious act of ouster 
or adverse possession by the party so entering is 
brought home to the knowledge or notice of the others.

It was held by this Court in Murad Bihi v. Rahim 
BaJihsJi (3), that the heirs of a deceased Muhammadan 
take as tenants-in-common and the right of one heir 
to a share will not become barred unless and until the 
■other heirs set up an adverse right to the knowledge of 
that heir. A  Division Bench of this Gourt in ilfttssarn- 
mat Zainah v. GJi,ulam Rastil (4), held that liraitation 
in the case of Muhammadan co-heirs runs against 
each from the date when the succession opened out.
That, howwer, was a case which may be distinguished 
on this ground that the male descendants of the de­
ceased had divided the property between them in 
practically equal shares and held it for more than 
twelve years, and it was held that a suit by the female 
•descendants for their shares would be barred by time 
Tinder article 144. I f  it is taken that the act o f parti-

(1) (1924) 79 L O. 174. (3) (1931) 59 I. C. 346.
(^  (1925) 85 1. 0 . 763. (4) a923) I. L. S.; 4 Laii. 402. :
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1928 fcion by the male descendants amounted to an overt.
M ussam m at act, declaring their exclusive right to the property, 
Ahm ad B ib i difficulty arises in view of the decision in that case. 

Sham as D in . For that reason I do not think it is necessary for me 
J follow it in view of the Privy Council decision in 

Corecc v, Affuliamy (1). I, therefore, hold that co­
heirs und'er the Muhammadan Law are in the position 
of tenants-in-common and the entry and possession o f  
one of such co-heirs must be deemed to be on behalf o f  
all co-heirs. It was observed by Broadway J., in 
UciRham Ali v. Umar Hay at (2), also a case between 
Muhammadans, that in each case it has to be found' 
whether an entry by one sharer or co-heir was an entry- 
on behalf of himself alone or on behalf of all, and the 
finding is one of fact.

The finding of the lower appellate Court in the 
case before me is that there was' no adverse possession. 
Mussammat Hassan Bibi, widow of Wazira, continued 
in possession after her husband’s death and was' later 
loined in that possession by Mussammat Ahmad Bibi, 
her niece, when the latter's husband’s house was sold. 
Mussammat Ahmad Bibi was one of the co-heirs and 
was admitted into possession. The fact that ISTur 
Muhamm^ad never desired to get into posses'ffion did 
not mea.n that the possession of these females was 
adverse to him. ISTo overt act was certainly com­
mitted till 1914, and that act was within twelve years 
of the dispute which has arisen. Besides, an appli­
cation to build a wa,ll by a tenant'-in-common, d'oes 
not amount to a denia] of title. I  ha;\̂ e, therefore, no 
hesita,tion in holding that the clainv of the purchaser 
from Nur Muhammad has not lapsed by reason of 
adverse possession against Nur Muh-ammad.
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The appeal, however, must be ]3artly accepted on 
the first ground thkt the share of Nur Muhammad is Mtjssammat 

•only 55/384. I accept the appeal to this extent that Ahm ad B ibi

plaintiff has no right io  contest the sale of a 55/384 Shamas D in .

share belonging to Nur Muhammad, which has been j
purchased by Shamas Din. As the respondent 
Shamas Din has succeeded in the main, he will get
3/4th o f his costs in this Court. The order as to
costs in the lower appellate Court will stand.

N. F. E.
Ajjjjeal accepted in -part.

APPELLATE CIVIL.

Before Mr. Justice Zafar Ali and Mr. Justice Addison.

M UHAM M AD BAKH SH  and a n o th e r  

(D e fe n d a n ts )  Appellants 
versus

T'ATEH M UHAM M AD ( P l a i n t i f f )  1 ^
ABBTTL HAHTM (DEFEmANTy I Respoucerts.

Civil Appeal No. 1799 of 1927,
MiLhammadan Law—Succession—to immoveable propeHy 

— heirs succeed as tenants-in-common—-possession hy one heir 
— ivjiether adverse to the others.

Held, idllo-wiitg Corea y . Appuhamy (1), and M'ussammmi 
Ahmad Bihi v, Shamas Din (2), iliat tlie lieirs of a deceased 
Muliaminaclan succeed to Ms immoveaMe property as tenants- 
in-Gommon and tlie possession of one of sttcli co-lieirs must he 
-deemed to be on telialf of all co-lieirs in tli© alasence of express 
ouster or denial of title of tlie other co-%eirs.

Miscellaneous appeal from the order o f G. G, 
flilton, Esquire, Bistriet Judge, dated i>h.e
S 1st May, 1927: rej)er?ing that of Bayed Muhammad

1929 

Jan. 24.

a) 1912 A. C. 230. (2) (1929) I. L. R. 10 Lah. 842.


