
1929 he proceed to complete the enciuiry already started 
GuLiJtoAND- assess him oii the result thereof under 8e(.ti()ii

23 (3)
ClojiiaiSsiQNBE The Income Tax Commissiojier shall pay the (x.si:s 
sr I n c o m e  T a x . petitioner of these proceedings : Pleader’s fiH‘S

Rs. 64
A. N. C.
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MI SCELLANEOUS CR I Mi NA L.
Before /!/•/•. Jmhlce Jai Lah

SIKANDAR LAL PURI, Petiti(mer
_______ Vf3'f"s‘IIS

'Oct. m. T he CROWN, Respondent.
Criminal Miscellaneous No. 215 of 1̂ 28,

Griminal Procedure Code, Act V of .1808, .\eollon -xvYi : 
Tfansfer groundfi-~a'pplication wade at of the (‘axe
—t^ection 476~pfoceejUngs :iind{n‘~~~(t(javn.rt a
fo he. take7i~~-Sente7hce—'trimmire of—^eMranfovn voiinidc/'dfitins. 
Evidence—^recordmg of cojifltcf mg statmmriU^' Mention 5̂ .3 ; 
Deinecmour of idtne!ts-—̂ rewm'l:s <made fcgardhui svh^fonre of 
depoi^ition—distinct'm^

Hehl, in a petition for tlie traTisfer o f  a case it ia 
not so much the real iniiid of tlie Muffistrate, as '(liscilosed h j 
his remarks or conduct, wliicli determiueK tlie (lueBtion, htit 

:it is the impression til at is reasoiiahly created tlierehy in the 
mind of the applicant. ^

Held also, that if g'ood grounds for a trarmfer are liiade 
out, tLe Court ought not to refuse it merely hecauBe the case 
has reached an advanced stage or hecause the transfer m a y  
entail expense and trouhle to all coilcerned*

Amar Singh v, Sndhu Smgh (1)* followed.
Go pal Singh, y .  (2), (rolmTh Bari }Ghasi v . Tar

Ali (3), and Ua'i v. Jhivgur (4), refer
red to.

(1) (1925) I. L E 6 Lab. 396. ^ 1 9 2 5  A. X. R. (Cal.) 480.
(2) a92S A. i ,  R (Lah ) 380. (4) (1925) 26 Or. L. J. 1249.
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Proceedings tmder section 476, Grimimal Procedn're Codej 
wlien tliey relate to tlie merits of the statement made in Coini g j | j A I  
by a witness, if started before tlie close of the case, are cal- P uri
ciliated to seriously affect the case of the party who ealle'd. 'V,

' Th e  Ce o w h .

Held further, that an accused person is entitled to claim 
that if he he found g'nilty he shall only be pnnishe'd for the 
offence comiiiitted (having' regard to the circninfitance.s iin.cler 
which it was committed) ; and that no extraneona consi’der- 
ations snch as his conduct of the defence or applications for 
transfer made by him should weis'li with the Mag*istrate in 
jiidg'ing' his gx;ilt or otherwise and in determining? the mea
sure o f punishment.

Held nho, that while sanctioninp^ the recording of re
marks about the demeanonr of witnesses, section of the 
f\)de does not authorise the Magistrate to malce or to record 
remarhs or opinions regarding the substance of the deposition 
of any Avitiiess during the course of the trial:

No)\ is it permissible for the Magistrate to scratch ou l 
the statement of ;i witness already recorded. I f  his subse
quent evidence conflicts with the former, both statements 
must be recorded.

Application tmder section 52^, C'^'minfil Pro
cedure Code, for the transfer of the r/L̂ e jnim the 
Court of P. C. Darid, Esquire^ Special Mcajistmie,
Sindcf', to Some other Couft. ■

■B. "R. Puri, for̂  Petitioner. ..
C. H. CARmN-HoAT), Government' Advocate, for"

Bespondeiit,

O rder.
: ; Jai Lai; J— These are four ' applications iinder:;: g ,:

section 526, Griminal Procediire Code, for transfer 
of criminah cases pending against tlie applicants nnder 
sections 420 an4 I6I7IO9, Indian Penal Code, in tl^e"
:Conrt of Mr. P.' :C, Da.vid, ; Special' Magistrate of 
.Simla , and Delhi , 'TKe complaints were institrited at -
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1928 the instance of the Finance Department of the Gov- 
SikaotIe Lal ernment of India, and the trials are so far advanced'

PUliT 
•t;.

T he  G^o w n .

JaI: J.

that the entire evidence for the prosecution and the 
defence has been recorded and a date is fixed for the 
hearing of arguments. One therefore feels reluctant 
to order a transfer which might entail, considerable ex
pense and trouble to the Crown, the accused and the 
witnesses. But if good grounds for a transfer are' 
made out, the Court ought not to refuse it merely 
because the cases have reached an adv;.i:nced stage or 
that the transfer may entail, expense and trouble to all 
concerned.

The accused in these cases are G-. J. Piper, Sikan- 
dar lifil F?in, and Tara, Chaiid. They all alleged that 
owing to the attitude taken up by the Magistrate with 
regarcl to some of their witnesses and the consequent 
reinarks iri,ade and the threats held out by him to the- 
witnesses and the accused, they have I’eason to appre- 

; hend that the Magistrate is prejudiced against them 
and therefore that they do not expect justice in his 
Court, It is alleged that on the 15tli of September, 
;1928, when Kesar Singh, a defence witness, was being' 
examined, the Magistrate told him: Um jlmU 
gaivahi de ralie ho {i.e., you are giving false evidence), 
that on the 21st o-f September, 1928, the Magistrate;

: , took up a very hostile attitude towards Kirpa Singh, 
a defence witness, and, after recording his statement, 
said to the defence counsel in open Court: '‘ Don’t yoU' 
think he is a liar ?'’ and addreBsin  ̂ the witness said : 

m  hahut zulm Ma hai (probaHy meaning, you' 
have done a great wrong "
hachcha turn jhui bolte ho, hhag jao {i.e., son of a 
fool, you speak falsehood, run away) and then askef 
Sikandar Lal, accused, whether he did not realise his 
stupidity in bringing such witnesses. On the same



1928day it was found that a defence witness, i.e., the ___
Manager, Eoyal Typewriter Company, Delhi, had qikandab Ijai,
not been served, therefore the Magistrate addressing
Sikandar Lai said : If I find you give up the witness Thb CeowS*;
afterwards, I can tell you, I shall double your sentence j-
if I find you guilty. I find that the defence has been
playing these tactics and I shall certainly take account
of this fact when passing.orders.'' It is alleged that
on this threat being held out, the defence abandoned
their remaining witnesses. Then on the 24th of
September, 1928, the accused informed the Magistrate
that he intended to move this Court for the transfer of
the cases from his Court and it is alleged that the
Magistrate remarked : “ It is most inconvenient for
m.e. You must remember this is a double-edged
weapon.” It is on these grounds that the accused
apprehend that the Magistrate is prejudiced against
them-

Five affidavits have been filed in support of the 
above allegations. Two are by the accused Sikandar 
Lai and Piper; the remaining three are by Jaswant 
Singh, an employee in the Legislative Beparfcment of 
the Government of India, Muhamma^  ̂ Zia, an em
ployee of the Finance Department of the Government of 
India and Sulakhan Mai a Government pen
sioner of Simla, respectively. AB th|jse affidavits are 
identical and fully support the allegations of the ac
cused.

The Magistrate has submitted an exptaimtion,
With regard to the incident of the 15th of September,
1928, he states that the allegations are not true as 
far as I  can rem em berhe says that a note on the 
record must have been made if he had disbelieved the 
witness and as this has n.ot been done, it is unlikely 
that he disbelieved him. In view of the unsatisfactory
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1928 and vague explanation of the Mag'istrate as to this
incident and having regard to the definite alleg;iti(.ins 

Pttei made bv the five deponents in their affida,vits, I must

7 8 2  INDIAN LA W  REPORTS. [V O L . X

S ik a w d a r  L a l

'V.
GbOW» . accept the accused’s version, to be true.

J ai L al J. With regard tO' the incidents of the 21st and the 
'24:th of September, the Ma.gistrate admits that in sub
stance he used the words imputed to him, but he states 
that in the case of Kesar Singh after he had remarked 
to the defence counsel “ I think yon will agree with me 
that the man is a liar and after having spoken to 
the accused Bikandar Lal as alleged, he called the wit
ness Kir pa Singh before him, after tlie day’s proceed
ings in the case had been finished, with a view tc con
sider the question of making n complaint against him; 
for giving false evidence, brit on being questioned 
Kirpa Singji. asked for forgiveness; it was then that 
the Magistrate told him that It was ziihi for him to 
speak a lie in Court ”  and it was on this occasion that 
he called Kirpa Singh a Emmprf ha bacheha^' for 
laying himself open to prosecution in: this way. ’ ’

With regard to the incident relating to the 
Manager of the Eoya] Ty]:)ewriteT' (3oni|)aiiy; tlie 
Magistrate admits that after some [jreliminary con
versation he “ pointed out to I^uri tliat out of the 28 
witnesses named by him in his list he had been giving 
up from 1 to 3 i-it each hearing and this might lie c‘on~ 
sidered as savouring of deliberate intent to delay and: 
that, if this were found to be so, no Court eould iwer- 
look such tactics, but would be bound to take such 
conduct into account in awartling piuiisluneiit, if it 

: eyentiially 'found ;thfî  accused to be proved guilty even 
to the extent of doul>ling the st'Jiteru'e.’'' Th(̂  Magis
trate says that this was purely an advice given by him 
for the petitioners’ own good.



Ja i  L'AL J ,

Now, with regard to what happened on the 29th of 1928
:September, 1928, the Magistrate admits that he did 
ohserve to the defence counsel that “ transfer would Po t

he a double-edged weapon in this case.'' He then goes The Obowh. 
on to explain what he meant by the “ transfer being a 
double-edged weapon.’ ’

It would thus appear that, except with regard to 
tlie incident relating to Kirpa Singh, there is no sub
stantial difference as to what was said by the Magis
trate on the 21st and 24th of September. Even, with 
regard to Kirpa Singh the Magistrate merely differs 
from the accused as to the occasion on which the words 
complained of were used by him. I will assume tliat 
the version of the Magistrate is substantially correct 
as to these incidents.

The question then is whether the above facts are 
sufficient to raise a reasonable apprehension in tlie 
mind of the accused that the Magistrate is preindieed 
against them. Tn Go pal Singh v. E^ivperor a 
learned Judge in Chambers of this Court ti'ansferred 
a ease on the ground that the Magistrate started pro
ceedings against a witness of the accused; im:me(iiately 
after his statement had been recorded and before the 
case against the accused had been concluded, with a 
view to file a complaint for giving false evidence un
der section: 476, Criminal Procedure. God .̂ It was 
held that the action of the Magistrate was likely to 
create an apprehension in the mind of the accused that 
he had prejudged the case against him as the actiou 
under section 476 amounted to an ex]-)ression of of)i- 
nion that the witness had given false evidence. The 
learned Judg:e f(flowed a judgment of a Division 
Bench of the Calcutta. High Court m QoUim
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1928 Ghazi v. Yar Ali Khan (1) where a case was trans-
Bikan̂  Lal from the Court of a Magistrate because he had

Pirai made a remark at th© ciose of the testimony of a wit-
THEOiowN. ness as follows:— “ The witness falters and from his 

—  ̂ demeanour it appears that he has not told the truth.''
Jai Lal J. reference was also made to a judgment of

the Patna High Court in Sheodhari Rai v. Jlvingur 
Rai and others (2), in which a transfer was ordered 
because in the course of the examination of the prose
cution witnesses the Magistrate trying the case had 
made observations which w;ent to show that he waS' 
not favourable to the prosecution.

It is no doubt true, as contended by the learned 
Government Advocate, who appeared to oppose the' 
application for transfer, that section 363, Criminal 
Procedure Code, makes it incumbent on the Magis
trate to record remarks, if any, as he may think 
material respecting the demeanour of a witness whilst 
under examination, but in my opinion it is quite a 
different thing to record a remark about the demeanour 
of the witness and to make or recoi’d a remark or opi-- 
nion about the substance of the deposition of that wit
ness. The parties are entitled to claim that, unless 
expressly provided to the contrary by law, the Magis
trate shall not prejudge their cases or form an 
opinion about the respective merits of their cases or 
about the deposition s of the witnesses till they have ■ 
been fully and finally presented to the Magistrate hy 
ccunsely if any, in their concluding arguments and 
after the entire evidence has been recorded. Any 
opinion formed and expressed by the Magistrate at the 
earlier stage of the case is bound to her prejudicial tô  
the party concerned. Proceedings under section 476,
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■Criminal Procedi!?re Code, when they relate to tte  1928 
merits of the statement mad© in Court by a witness, i f  L a l

.started before the close of the case, are calculated to 
seriously affect the case o f the party who called him, Ohown.
as they are bound to frighten the remaining witnesses  ̂ ^
who must assume them as an indication of the treat
ment that they themselves are likely to receive if they 
make a similar statement in Court.

I have considered the question whether, as the 
learned Government Adyocate urged, these Avere not 
really ill-advised and premature observations made by 
the Magistrate without properly weighing their im
port and therefore they did not represent his finally 
■considered opinion which would be forniiecl after the 
arguments of counsel have been heard. The remarks 
were certainly ill-advised and premature, but I am 
unable to take the vi.ew which the learned Government 
Advocate wishes me to take of these incidents. It was 
'•on more than one occasion that the Magistrate ex
pressed his opinion about the testimony of the wit
nesses. His threat to the accused regarding the sen
tence and the effect of his application for transfer is 
an indication of Ms attitude towards them which at 
that stage appears to have become hostile. It is 
hardly necessary for me to observe that th  ̂use of the 
words. "  Tea T)acJtch(̂  '' to one of the
nesses by the Magistrate is indefeasible, but that 
would by itself be no ground for the transfer of the 
eases. At the same time, it must be taken into con
sideration along with the other incidents.

Be that as jit may, even if I  assumed that the 
Magistrate’s remarks were hasty and did not repre
sent his real and considered opinion of the case of the 
accused and that his threats about the sentence- were 
'Tiot intended to be made seriously and that by descTib-
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1928 iiig an application for transfer as a double-edged
S iE A N ^  L al weapon the Magistrate meant someth.ing else than

PuRi  ̂ was understood by tlie accused, tliougli I feel that i
m n' would be assuniino' too mucli under all the circum-

stances disclosed, it is not so much the real mind of 
Jai L'Al J. Magistrate that determines the question but it is 

the impression that is reasonably creat^d in the mind 
of the accused by the remarks and the conduct of the 
Magistrate. In this respect I cannot db better than 
quote the following remarks from the judgment of the 
learned Chief Justice in A mar Singh versus Sadhu 
Singh (1)

“ It is at the same time clear that in dealing with- 
an application for transfer what the Court has to 
consider is not merely the question whether there has 
been any real bias in the mind of the presiding Judg? 
against the applicant, but allso the further question 
whether incidents may not have happened ŵ hich, 
though they may be susceptible of explanation and' 
may hâ ve happened without there being any reah bias 
in the mind of the Judge, are nevertheless such as are - 
calculated to create in the mind of the applicant a 
justiiiable apprehension that he would not have an 
impartial trial. As observed by Lush J. in Serjeant' 
V. Dale (2), “ the law has regard, not so much, perhaps 
to the motives which might be supposed tO' bias the ' 
Judge, as to the susceptibilities of the litigarLt-parties. 
One important object, at all events/ is to clear away 
everything which might engender suspicion and dis
trust oif the tribunal, and so to promote the feeling of 
confidence in the administration of justice which is 
essential to social order and security, ’ ’

ft© teŝ  ̂ f'acts- of this case*
I have no doubt that the accused have a reasonable
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apprehension that they will not be fairly elealt with i92S 
by the Magistrate. They are entitled to claim that 
if they are found guilty they should be punished for ’ 
the ofience committed by them and having regard to m
all the circ'unistances under which it was committed; __mwn.
and they are equally entitled to claim that no ex- Jat Lal 
traneous considerations such as their conduct of the 
defence or the applications for transfer made by them 
should weigh with the Magistrate in judging of their 
guilt or otherwise and in determining the meÊ sure of 
their punishment. Yet this is the threat that they 
reasonably apprehend has been held out to them by 
the Magistrate.

The learned Government Advocate commenced his 
arguments by stating that the attitude of the Magis
trate was in fact unduly favourable to the accused and 
unfavour able to the prosecution, in so much that in 
recording the statement of some of the defence wit
nesses the Magistrate scratched out the statements 
made by them earlier in the crosS:examination when 
such statenionts had been contradicted by the prose
cution by documentary evidence. As an instance of 
this he read out the statenieait of a who ;ha;ct
made a different statement earlier but when the 
Grown counsel confronted him with some documeiitS 
he admitted that what he had stated before was stated 
under some misapprehension. The ^Magistrate in'- 
stead of recording his statement as g iv^  later scratch
ed out the earlier statement and substituted tlierefor 
the one made later. This of course is an inexcuseable 
irregularity and no Magistrate who knows his worh ■ 
ought to he guilty of it. The learned (lora  
Advocate stated tliat those concerned with the prosecu- 
tion of the cases in the Court below were not satisfied 
with the conduct of the eases by the Magistrate, and
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1928 that a transfer would be advantageous to the p r o s e c i i -  

tion but he could not ask for one. The result is that
. ' b l E A N D A S ,  J j A L

PiTRi before me both the Government Advocate and the 
THE ciowjf <̂ ounsel for the accused a,dversely criticised the impar- 

—  tiality of the Magistrate: and his grasp of proper pro- 
J ai L al J. Gedure and the correct rules of evidence. The cases 

are important both from the point of view of the pro
secution and the accused and it is desirable that they 
should be heard by a more competent Magistrate in 
whom both parties have confidence.

I, however, felt rohictant to transfer the cases at 
this stage, but Mr. B. R- Puri, ŵ ho appeared for the 
applicants, - stated that if the cases were transferred, 
his clients would not ask for de novo trials under sec
tion 350, Criminal Procedure Code, but they w o u ld  

only ask that two witnesses for the defence be examin
ed, the Manager of the Eoyal Typewriter Co. aiid 
one Mr. M. G. Mehta. This would obviate the diffi- 
:culty tha.t I felt in transferring these cases at this 
stage. The prosecution is not entitled to claim a de 

trial, but a discretion is given to the Ma,gi5trate 
under section 350 to act either on the evidence recorded, 
by his predecessor or partly recorded by his predecessor 
and partly by himself. '

In view of what I have stated above, I consider 
that these are cases in which a transfer is desirable in 
the interests of justice. I have considered the ques
tion of the place where the cases should now te heard. 
The Government' of India are about to move to Delhi 
soon. I think it will, under the circumstances , con
venient and less expensive both to the prosecution and. 
the accused if the cases are heard in Delhi. I accord
ingly withdraw the cases from the C@urt-of Mr. P. C. 
David, Special Magistrate, and transfer them to the 
Court of Mr. P. J. Anderson, Additional District
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JaI I/Ai J.

Magistrate, Deil'hi- I do not think that there is any 19̂ 8 
question as to the jurisdiction of Mr. P. J. Anderson Sikakdab Lal 
tu tjy these cases, but if there is any such question,
I have no doubt that the; Government will issue the The Obowh. 
necessary notification conferring the requisite powers 
on him. With the exception of recording the statements 
of the Manager, Royal T^^pewriter Co., and Mr. M. C- 
Mehta., if the accused so desire, the Magistrate shall 
not hold a de novo trial at their instance. I do not, 
of course, wish to fetter the discretion of the Magis
trate under section 350 of the Criminal Procedure 
Code, to recall any witness whose evidence, which has 
already been recorded, he may find himself unable to 
follow or whom he may desire to call or recall.

N. F. E.
Petition Q'Coefted.
Case transferred.
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