
REVISIONAL CRIMINAL^

718 INDIAN LAW REPOJlTS. ' [vOL. X

Oot. 12.

Before Mr, Justice Teh Cliand.
1928 MUHAMMAD BAKHSH ( A c c u s e d ) Petitioner

versus
T h e  C E O W N , th r o u g h  th e  M u n ic ip a l C o m m itte e ,, 

K h u sh a b  (C om p lain a n t) Respondent.
Cjriminai Revision No. 1027 of 1928.

Ctim/inal Pwcsdure Code, Act V of 1S98, section 566— 
Magi&trate—personal interest of—what co7istitutes,

Held, that wiiere a prosecution has been directed in pur-- 
siiaiice of orders passed by a local body in a meeting presided- 
over or attended by a Magistrate in his capacity as an office­
bearer or m e m b e r thereof, such Magistrate, being ‘ legally 
interested ’ in the mattex, is disqnalified from trying the' 
matter in his judicial capacity.

Furan Mall y . Queen-Empress (1), Fad llahi v. Muni- 
ci'pal Committee of Murree (2), and Em,peror v. Bisheshar 
Bhattacharya(d),iollow&d..

In a case under section 121 of the Municipal Act, the- 
trial Magistrate, as President of the Municipal CommitteBj, 
had presided over the nieeting in which a resolution was 
passed for the prosecution of all persons working flour mills, 
etc., without license.

Held, that as the cases of the alleg'ed offenders were con­
sidered at the meeting- at which it was decided to prosecute- 
theni, section 556 of the Criminal Procedure Code applied, 
the explanation thereto covering only those cases in. -wliicliv 
the Magistrate,  ̂though a member, has not taken part in 
directing or sanctioning the prosecution.

Gopi Cliand y. King-Emperor (4), distinguished. 
Queen-Empress v. Phefozsha Pestonji (5), Kharah

Cliand Pal y. Taracli Ghandet Gupta (B), and Deendayal v. 
(7), referred to.

:(1) B P. R. (Cr.) 1895- (4) (1923) I. L. R. 1 Rang. 517:
(2) 5 P. R. (Cr.) 1896. (5) (ISM!? I. L /R . 18 Bom.
(3) (1910) I. 1 . R. 32 AIL 635. (6) (1884=) I.L.R,, 10 Cal. 1030.

(7) a917) 42 I. C. 761.



Cme reported l>y Khan Bahadur Munshi Rahim 1928
Balchsh, Additional Sessions Judge, Shahfur at MioM-
wali, with his No. 201-J.I^3-E. of 27thl30thj March, B a k h s b

T h e  C liow H ..

S. E. L axjl, for Petitioner.

Anant Ram K hosla, for Gom’nmeiit Advocate, 
and MaliJc Eam L a l; for Respondent.

Report of Additional Sessions Judge,

The facts of this case are as follows:—
Muhammad Bakbsh who was running a flour miii 

at Khushab without obtaining a license therefor from 
the Municipal Committee has been fined Rs. 50 by 
the Sub-Divisional Magistrate, Khushab, who is also 
the President of the Municipal Committee.

The accused, on conviction by Daulat Ram 
Budhwar, Sub-Divisional Officer, Khushab, exercis­
ing the powers of a Magistrate of the 1st Class in the 
Shahpur District, was sentenced, by order, dated 8th 
December, 1927, under section 121 of the Municipal 
Act, to a fine of Es- 50 or, in default simple imprison­
ment for one month.

The proceedings ai’e forwarded for revision on the 
following grounds :—

Itwas urged before me that as the Sub-Divisional 
Magistrate had taken a part in promoting the prose­
cution, as'for instance by concurring in sanctioning 
it at the meeting of the Conimittee, he was disqualified 
by reason of the existence of a personal interest and 
thus the conviction was illegal and must be set aside.

Reliance was placed on 
sha Pestonji v. To/rack
Chander G'lifta 9(2) aiid Deendayali. E?ivpewr (^ .
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(1) (1894) I. J j .  B. 18 Bom. 442. (2) (1884) I. L. R. 10 Oal. 1030.
(3) (1917) 42 I . q. 761.
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M u h a m m a b

B a e h s h

V.
T h e  C r o w n .

1928 The Resolution No. 175 of the Committee passed on 
25th July 1927 by which this and the connected pro­
secutions were sanctioned reads as below—

“ All those persons, who under section 121 of the 
Municipal Act, III of 1911, have not paid fee and 
obtained the license be prosecuted and that the Secre­
tary is authorised to launch prosecution. ’ ’

The order is signed by Mr. Budhwar. The only 
difficulty which I felt in this case was that the accused 
had confessed his guilt before the Magistrate; but 
what I think is that the maximum punishment (whicli 
was not called for) awarded by the Magistrate has led 
the applicant to file this revision application. Primd 

the trial being illegal, I submit the case for 
orders to the High Court.

Ordsr OF THE H igh Court

fEK Chato J. Tek Chand J.— The petiti oner Muh ammad 
Bakhshwas convicted by Mr. Daulat Ram, Bndhwar, 
Sub-Divisional Magistrate, Khushab, of an offence 
under section 121 of the Punjab Municipal Act for 
running a flour mill without having previously ob­
tained a license from the Municipal Committee, ife 
preferred a petition for revision to the Sessions Judge, 
Mianwali, who has forwarded the proceedings to this 
Court with a recommendation that the conviction be 
quashed, as tha trial by Mr, Budhwa,r was illegal and 
contrary to the provisioins of section 556 of the Crimi­
nal Procedure- Code, he having presided over the 
meeting of the Municipal Committee, at which it was 
decided to prosecute the petitioner. Before me the 
recommehdafcion is opposed on behalf of the Crown, 
it being urged that the explanation fco section 556 
covers tbe case and that Mr.. Budhwar was not dis­
qualified freon trying it.



T ek Ghand  J .

Counsel for the Crown admits that the learned 1928
trial Magistrate was the President of the Municipal MuirusiM4LD
Committee, Khusliab, and that he presided over the B a k b s h

meeting in which a resolution was passed for the pro- jhe Cijown. 
secution of certain offenders under section 12’1 o‘f the 
Municipal Act, in pursuance of which a complaint was 
lodged against the petitioner. He urges, however, 
that section 556 is inapplicable to this case, as in 
the resolution the names of the persons to be prosecuteci 
were not specifically mentioned, but it was stated 
generally that proceedings under section 121 be taken 
against all those persons who were working flour mills, 
and manufacturing fire-works, etc., without a proper 
license from the Municipal Committee. In my opinion 
this agrument is without any substance. It is no 
doubt true that the resolution is couched in somewhat 
general terms, but from the proceedings-book it is 
dear that the cases of the alleged offenders were con­
sidered at the meeting and it was decided to prosecute 
them. As stated already Mr. Budhwar presided over 
this meeting. He was, therefore, the piTosecutor and 
could not bs a judge in his o\vn. cause, siH esse:
ftidew ml: sid jus dicere debet. It has been held over 
a^d over again that if a prosecution has been direeted in 
pursuance of orders passed by a local body in a meeting 
presided over or attended by a Magistrate in Ms capa­
city as an office-bearer o r  member thereof such Magis-; 
trate is legally‘ interested ” in the matter and there­
fore disqualified from trying the matter in Ms judicial 
capacity (see inter alia, Puî a/ii Mall v. Queen-Um'press 
'{l), W'ad Ilahi r. M tm c ifo l
'and Erri'peror y. ^isheshar Bhattaoharya (3). The 
'explanation to section. 556 covers only those cases in
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'(1) 3 p. R. (Cr.) 1895. (3) 5 p. R. (Gr.) 1896.
<3) (1010) I. li. E. 32 AU. 635.



1926 which the Magistrate, though a member, has not taken 
M u h a m m a d  directing or sanctioning the p:r(^ecution. Mr.

Bakhsh Anant Ram principally relies on Gopi Chmd v. King- 
Thb Orowk. Emperor (1), but in that case the prosecution had noi

----- - been directed by the Magistrate concerned and it was
Chand J. ruled, that if it had been so, the Magistrate

would have been disqualified from trying it. In my 
opinion the trial of the petitioner by Mr. Daulat Ram, 
Budkivar, was illegal and the conviction cannot stand.

I accept the petition for revision and set aside 
the trial. The fine, if paid, will be refunded. The 
case will be remitted to the District Magistrate for re­
trial by another Magistrate of competent jurisdic­
tion.

Revision accepted-

REViSIONAL CRIMINAL.

Before Sir Sliadi Lai, Chief Justice.

KAM M  BA.KHSH---Petitioner, :
1928 versus

The CROW N— Respondent.
Criminal Revision No- 1450 of 1928

Criininal Procedure Code, Act Y of 1898, section 662-—' 
ileleme on prohation—-whether accused can be fined.

Held, tliat wliere an offender is released on probation' 
under section 56̂  of the Criminal Procedure Code, the im­
position of a fine is illegal.

Case reported hy L. A . B-itll, Esquire, District' 
Magistrah, Bera Ghazi Khan, with Us Mo. 
dated ^5ik July 19S8.

Rejwrt of District Magistrate.

The facts of the ease are as f̂ ollows
Karim Bakhsh, Accused, aged 17 years, was ser­

vant of the complainant MussammoJt for 10 or-
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(1) (1923) I. L. R. 1 Ran^. 617.


