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Before Mr. Justice Zafar Ali and Mr. Justice la i Lat 
BANSI LAL (D efen d a n t) Petitioner 

Nov'. IS, versus
GOPAL LAL (Plaintiff) Eespondent.

Civil Miscfillaneows N©. 41S ®l 1928»
Civil Procedure Code, Act V of 1908, section 110—Leave 

to appeal to His Majesty in Council— only granted where 
Appellate Court alters decision of trial Court substantially.

Matters in dispute in a pending* suit htiving" been refer* 
red to arbitration, an award was made to tlie effect that de­
fendant skotild, witliin a time fixed, give possession of a cer­
tain Factory to tlie plaintii! and in default should pay plain­
tiff Bs. 13,000. Objections to tB.e award were inade by ciefen- 
dant wMcIl were disallowed and tlie award -vvas Oidered to be- 
filed, but as tlie time fixed for deliveiy of tiie lactory had 

 ̂ ^  the Court, considering it unnecessary to
: incorporate in its decree a direction relating'to the delivery

of tlie factory, granted a decree to the plaintiff only for the 
Es. 13,000.: Defendant appealed to the High Court, and his 
appeal was accepted only to the extent that the decree of thê

' /trial Court was modified to bring it into confoimity witli the 
award. Defendant then applied for leave to appear to His 
Majesty in CoimciL

Held, that as the High Court had in siibstanc© affirmed 
the decision of the trial Court, the alteration made by it in 
the decree not being of a substantial natiire, leave to appaal 
to His Majesty in Council under section 110 of the Code of 
Civil Procedure >!ioiild not be granted,

Chandar SeJihar y. Amir Bef/avn (1), : Kamal Nath . fy  
. Bithal Das (2), Bhagat Singh v. /a i I?aWr: (3), and

Ahhas V, Govmdrao (4), relied on. :
A pplication  fo r l e m B t o a p f e a lM  M is M a je s t fm  

Covncil, aqaim f the jvdafrienf Mr. Justice Z afar
tJie i p n l  192S.

(1) (1922) 66 X  0. m / ;  : : : : (3) 22 P. R. 1,910.
(2) (1922) I . L . E . 44 All. 200, (4) (1936) 91 I . 0 , 200.



B a d r i  D a s ,  for Petitioner.
J a g a n  N a t h  A g g a r w a l  a n d  J a g a n  N a t h  T a l -  b a n s i  Lax.

W A R , for Respondent. ^
_ GropAL m i,.

The judgment of the Court was delivered by—
J a t  L a l  J .— This is an application by the de­

fendant for leave to appeal to His Majesty in Council 
from a judgment of this Court, dated the 4th April,
1928.

The facts are these. In a suit pending in the 
Court of the Senior Subordinate Judge the dispute 
between the parties was referred to arbitration and 
the arbitrator gave an award to the effect that the 
defendant should, within the time fixed by him, give 
possession of a certain factory to the plaintiff and 
that if he failed to do so he should pay Rs. 13,000 to 
him. The defendant filed objections to the award on 
various grounds, which were,however, disallowed by 
the trial Court and the award was ordered to be filed.
But the learned Judge, being of opinion that as at 
the time when he passed the order filing the award the 
da.te fixed by the arbitrator for giving possession of 
the factory had expired, considered that it was not 
necessary to incorporate in the decree a direction 
relating to the delivery of the factory and therefore 
he granted a decree to the plaintiff for Rs. 13,000.

An appeal was preferred to this Spurt from that 
decree and on the 26th May, 1927, a Division Bench of 
this Court admitted the appeal holding that an appeal 
lay from the decree of the Subordinate Judge in, so 
far as the said decree was not in acc6rdance with the 
award. The appeal was consequently heard: by this 
Bench who accepted it on the 4th ^pril, 1928, by 
modifying the decree of the Subordinate Judge so a.s 

ito male it in conformity with the awardl It may be

■'VOL. x] LAHOKE SERIES. 689



1928 mentioned that the defe-iidant was the appellant i,B' 
Baksi Lal this Co«rt and it was on his contention that the decree
 ̂ was not in accordance with the award that the altera-

G opal L a l „ . _ ,
tion in the decree was made.

The defendant now applies for leave to appeal to 
His Majesty in Council on the ground that the decree 
of the trial Court not having been affirmed by thiS' 
Court, he has a right to appeal to His Majesty in 
Council, because the amount involved is more than 
Rs. 10,000. It is not contended that any substantial* 
question of law is involved in the case,,

We are of opinion that no leave to appeal can be 
granted. In an appeal from a decree based on an 
award no objection can be taken except in so far as* 
the decree is not in accordance with the award, and the 
object of the petitioner by raising the grounds of 
appeal, which he has submitted with his application  ̂
for leave to appeal, is really to go behind the finding 
of the Senior Siibordinate Judge that the award was' 
a valid one, and thus to raise grounds which are not- 
admissible. If, on the other hand, his object be to- 
have the decree of the trial Coiurt restored by expung­
ing therefrom the amendment made here, then it 
means that he wants that to be undone which was - 
done at his instance and on his objectioai.

Respondent’s counsel has relied upon a number o f' 
reported cases, as for instance Chandar Sehhar 

Begam (I), KamdJl Wath y . Bithal Das (2), 
Bhagat Singh y . Jai Ram (3) and GMilawr AMas v. 
Govindrao (4), from which it appears that unless the' 
decision of the trial Court has been altered siibstan- 
tially by the High Court, section 110 does not e^̂
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(I) (1922) 66 I. C. m  (3) 22 P. R. 1915.
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V.
G o p a i ,  L a £ .

the parties to obtain lea\e to appeal to His Majesty in 1928 
Council, In our opinion the alteration made in this 
case was in favour of the petitioner and was not of a 
substantial nature; because in substance we affirmed 
the decision of the trial Court and there is no question, 
of law involved in the appeal.

We dismiss this application with costs.
A. N. C :

Application dismissed.

VOL. x] LAHOEE SERIES, 691

MISCELLANEOUS CIVIL.
Before Mr. Justice Teh Chand and Mr. Justice Agfia Haidar.
MAKOHAK LAL-DEV KAENDAS— Petitioners

1928
versus

The c o m m is s io n e r  of INCOME TAX Deo. 4.
Eeapondent.

Civil Miscellaneous No- ISO of 1928.
Indian Income Tax Act, X I  of 1922, sections 23 (4) and 

34—-Assessment under section 23 lyarg re­
assessment under section 34—ivJiere income has escaped as­
sessment.

Held, that tlie fact tliat tlie IncorQ.e Tax OfScer has al­
ready assessed tlie assessees under section 23 (4) of tlie In ­
come Tax Act, does not render Ms successor incompetea^ to 
re-assess tliem imder section 34 o f tiie A ct w itH n one year 
from  the original aasessment on the ground that income, pro­
fits or gains chargeable to incom e-tax had escaped assess­
ment.

Bulaqi Shah Crown {1), and Tha Coiriinissioner of 
Income TaXi Madras v. Sundaresa Iyer

Af'plication under section 66 (3) of the Income 
Taos Act for issue of a mandamus to the Commissioner 
of Income Taw, for statement of the case.

R aj E ish an  and H e m  R aj MAisAJAK, for Peti- 
"tioners.' "

Jagan Nath'^Aggarwal. for Respondent. /
(1) 1 Indian Income Tax Cases 256. (2) 2 Indian Income Tax Oases 17!̂


