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June 19.

R E ¥ iS iO P A L  CRIMINAL.

Before Mr. Justice Zafar Alt and Mr. Justice Jai Ldl.

1923 MEHR KHAN ( A c c u s e d ) Petitioner
versus

MST. BAK H T B H A R I (C o m p l a i n a n t ) 

Respondent.
Criminal Revision No. 231 of 1928.

Gmninal Procedure Code, Act V of 1S98 (as amended hy 
Act .Y7//Z of 1923), sections 342, 488— Examination of j)er  ̂
son proceeded, against under section 488— whether nec6ss(H'y. 
under section 342.

Held, that a person against whom proceeding's are insti
tuted under section 488 of the Crirainal Procedure Code is not 
an accused person, and therefore it is not incumbent on a 
Magistrate to examine, under section 342, the husband or- 
the father before an order under section 4.88 can he made- 
against him, to make a monthly allowanoe for the mainien- 
ance of his wife or his child, as the case may he.

Ponnusamy Odayar v. Ramasa^ny Thathan (1), referred
to.

Bachai Kalwar v. Ja7mma Kalivarine{2), distinguished.

Case reported by Khan Bahadur Miinshi Rahirti 
BahhsJi. Sessions Judge, Mianwali, with his No. S-J’ 
of January 1 9 ^ 8 .

S a in  D a s , for Petitioner.
D. R. Sawhhey, Public Prosecutor, for Respon-

The accused, on conyiction by Uo-jo, A ll  Muham
mad, exercising the powers o f a Magistrate of the 1st 
c;lass in the Mianwali Distri;:t, wat? sentenced, by 
order, dated IStĥ ^̂ â  1927, under section ^88 of 
the Oriminal Procedure Code, to ]uiy Rs. o f e r  Men" 
sem to the respondent.

(D (1923) I . L. B. 46 Mad. 758 (F. B.). (3) (1924) 81 1. 0. 915.



The 'proceedings are forwarded for revision on 1928
the following grownds MEmTiai*

Mussammat Bakht Bhari applied under section
488, Criminal Procedure Code, and her iiiisbaiid Bhaei.
^rfehr Kb an was called upon to pay Ils. 5 a month by 
way of maintenance, who applies tVjr veYisioB. inter 
alia on the ground that he was not examined after the 
close of the prosecution evidence as require’d by sec
tion 342, Criminal Procedure Code.
Bakht Bhari on the other hand asks for the revision 
of the order on the ground that the Magistrate has not 
considered her necessaries of life in fixing the anioiint.
Before this in view of Demello v. Demello (1) 1 sent 
up two cases to the High Court for revision. One 
was disposed of by the Hon’ble the Chief Justice and 
the omission of the Magistrate to examine the husband 
was held to vitiate the order granting maintenance.
{Tide Revision case No. 390 of 1927, i^nra petitioriBT 
V. Mussammat Nuran, decided on the IBth May 1^27).

The other case came before the Hon’Me Mr, Jus- 
tice Zafar AH, who following Ponnusamy Qdayftr '̂ - 
Ramasamy Thathan (2) rejected the application for 
revision, as it was held that section 342 was not appli** 
cable to summons Cases. (Tidie Bevision case Ko. 317 
o f 1927, Shadi Khan Y. Mst. G nl Bega^^ 
the 24th February 1927). This subject has also been 
discussed at page 761 of Sohoni’s Code of Criminal 
Procedure, 1924 edition, but as the two judgments o f 
the High Court are at variance, I submit the records 
to the High Court with the request that a Ruling 
may be given after considering both the judgments to 
enable me to decide the present applications for revi
sion.'
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(1) 1926 A. I. R. (La,h.) 667. (2) (1923) I. li. R. 46 Mad. 758 (F. B.).
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1928 

Mehr Kean
' V .

M st B akht  
Bh a e i .

Jai La i J.

The order of Sir Shadi Led, C. J., dated 13th 
Ayril 1928, referring the case to a Diviskrto Bfmch—  

Tlie question, which requires determination in 
this case, is wether a Magistrate is bound to examine 
the accused in a summons case as required by section 
342 of the Criminal Procedure Code. The High 
Courts at Calcutta, Bombay and Patna have answered 
the question in the affirmative— vide Bechu Lai 
Kayastha v. Injured Lady (1), Emperor v. S. 
Fernandez (2) and GhiiUm Rasul v. King Em-pe/ror
(3). The same view was affirmed by me in Beinello 
V. Demello (4). The Madras High Court has, how
ever, sounded a discordant note in Pon?iusamy Odayar 
V. Ramasmiiy Thathan (5), and that judgment h;is 
been followed by Mr. Justice Zafar A li in Shadi Khan 
V. Mt. Gul Beg am (Criminal revision No. 317 of 1927). 
The question is one of importance, and I accordingly 
refer the case to a. Division Bench for an authoritative 
decision.

The order of the Division Bench—
J ai Lal J .— The real question that needs decision 

on this reference is whether it is incumbent on a Magis- 
trate to examine under section 342 of the Criminal Pro
cedure Code the husband, or the father, as the case 
may be. before an order under section 488 of the 
Criminal Procedure^ Code can be made against him 
to make a monthly allowance for the maintenance of 
Ms wife or his child, as the case may be.

Section 342 reads as follows 
“ (1) For the purpose of enabling the accused to 

explain any circumstnnces ap])earing in the .evidence 
against him. the court may, at any stage o f any enquiry

il) 1927 A I. R. (Cal.') 250. (3) (1919) 6 Pat. L. J. 174.
(2) (1921) I. L. m  45 Boiw. 672. (4V 1926 A. I. R .: (Lah.) 667.

 ̂ Mad.: m ( F .  B.), ■



or trial, without previously warning tlie accused, ]>ut 1928 
such questions to him as the court considers necessarv* Mehr*Ehak 
and shall, for the purpose aforesaid, question him 'y-

M S I  VKHTgenerally on the case after the witnesses for the prose- " ' b’haei. 
cution have been examined and before he is called on 
for his defence. ^

# # # #
(4) No oatli shall be administered to the accused.”

The question then is if the person concerned 
comes within the definition of the accused.”  Ordi
narily this expression is used in respect of a person 
who is being tried for an offence, which term is de
fined in section 4 (o) of the Criminal Procedure Code 
to mean any act or omission made punishable by any 
L w  for the time being in force and also to include 
any act in respect of v/hich a complaint maj  ̂ be made- 
under section 20 of the Cattle Trespass Act of 1851.
It would thus appear that an application under sec
tion 488, Criminal Procedure Code, is not a .coniplMiut 
of an offence ”  as the neglect or refusal to niaiii- 
tain the wife or the child does not involve the ques
tion of any punishment to be awarded under that 
section. That section is merely intended to enforce the 
legal obligation in a summary manner o f the husband or 
the father with regard to his wife or chEd, respec
tively. Prima facie, therefore, section 342, Criinina!
Procedure Code, does not apply to proceedings iinder 
section 488, Criminal Procedure Code. ;

This view receives support from an exam.inatioii 
of the various provisions o f section 488, Criminal Pro
cedure Code. Sub-section 6 o f that section provider 
that all evidence in the proceedings shail be taken iii the 
presence of the husband or fatlier, as the case may be, 
or, when his personal attendance is dispensed with, 
in the presence of his pleader^and shall he recorded in
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1928 the manner 'prescribed in the case of summons cases, a
M e h r . K h a n  proviso Jiowever is added that under certain con-
M s t ^ B a k h t  the Magistrate may determine the case ex-

B h a e i . parte and that any order so made may be set aside
J'ai' i H  J cause shown on an application made within

three months from the date of the order. Mow, in 
the first instance, this sub-section does not provide 
that all the proceedings will be held as in; the trial of 
summons cases. It only provides that the evidence 
shall be recorded in the manner prescribed in the 
case of summons cases. So far as the rest of the pro
cedure is concerned, it need not follow that prescrlbcid 
for summons cases. Then the provision th/it tiie
Magistrate may determine the case eoc --parte clearly 
implies that the examination of the person against 
whom the proceedings are taken is not legally neces
sary for an order under section 488, Criminal Pro
cedure Code.

Sub-section 7 of section 488 of the Criminal Pro
cedure Code of 1898 has been repealed recently, bat 
sub-section 2 of section 340 has been enacted in its 
place. To this I  would presently advert.

Sub-section 9, as it originally existed, provided 
that the “ accused may be proceeded against in a,ny 
district where he resides *  ̂ ^  where
as by means of the recent amendment these words 
have been substituted by “  proceedings under this sec
tion may be taken against any person in any district, 
etc.”  There has therefore been a deliberate eh an ge 
in the language of the section by the removal there
from of the word “ accused/’ showing a clear inten
tion of the Legisla,ture that the person against whom 
action is taken under section 488 does liot̂  ̂f
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Now, adTerting to section 340, it is to be noted 1928
that sub-section 2 thereof provides that any person 
against whom proceedings are instituted in any siicii v.
court inter alia under Chapter X X X V I  (section 488 ^
is the first section of that Chapter) may offer hiin- ---
self as a witness in such proceedings. Now, the coiirt J’ai Lal J. 
is bound to administer oath to a witness, while section 
342 provides tha,t no oath shall be administered to an 
accused person> It is, therefore, clear that section 
342 has no application to the person against Avhoiri pro
ceedings are taken under section 488, Criminal Pro
cedure Code. Incidentally, it may be reniarked that 
sub-usection 7 of section 488 which has recently been 
repealed used the word “ accused ”  and in anb-sec
tion 340 (2) the word accused ”  is not used.

A  consideration of the three sections mentioned 
above clearly shows that the proceedings under sec* 
tion 488, Criminal Procedure Code, are not. strictly 
speaking criminal proceedings, except in the sense 
that they are taken under the provisions of the Crimi
nal Procedure Code; they are, i f  I may use that term, 
quasi criminal proceedings partaking more of civil 
than of criminal character as they are inbeded to 
enforce a civil liability of the husband or the father.

The authorities cited at the Bar that it is ia- 
cumbent on the Magistrate to examine the aceiised in 
a summons case under secticai 342 o f the Criminal 
Procedure Code have in my opinioii no bearing on the 
present question, because I  hold that the proceedings 
under section 488 Criminal Procedure Godo do not 
constitute, a summons case. The Legislature has 
merely provided that the proGedure for recordiiig evi
dence in summons cases should be followed in Tecotd- 
ing evidence in such cases and no more. I  am aware 
that a Full Bench o f the Madras Hii^h Court has held
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1928 

M ehe Imam
V.

M>s t . B ah-i-it 
'B t i a m i .

J a i  L a l  J .

in Ponnusamy Odiayar v. Ramasamy Thathan (1) that 
it is not necessary for the Magistrate to examine the 
accused in a summons case. This view is opposed to a 
mass of judicial authorities in y/hich the contrary view 
has been taken. The point is not really before me, but 
speaking for myself I am inclined as at present ad
vised respectfully to differ from the view taken by the 
Madras High Court and consequently do not wish to 
support my conclusion by reference to that case. I 
am also of opinion that a judgment o f this court which 
was cited at the Bar and in which it was held that 
section 342 of the Criminal Procedure Code governs 
the proceedings under section 488 does not really de
cide the question now referred to us because it was 
assumed in it, without an actual decision of the point, 
that proceedings under section 488 are a sumracms 
case, which, as I have stated above, is not corrcct, 
though I am in agreement with it in so far as it was 
held that section 342 is applicable to a summons 
case.

Bachai Kahuar v. Jamuna Kalwarin (2) was cited 
by the respondent's counsel in support of his vi-onfcen- 
tion that it was necessary for the Magistrate to ex
amine his client under section 342, Criminal Pro
cedure Code. That case, however, is no authority for 
the proposition propounded by the learned counsel, 
as the learned Judges seemed to be inclined to the 
view that the opposite party in proceedings 
under section 488 should no longer be looked upon as 
an accused person.”  They, however, did not decide 
this point iinally and it appears that their attention 
was not drawn to section 340 (2) of the Griminal 
Procedure Code. They finally held that as the person

(IV (1923) I. L. E. 46 Mad. 758 (F. B.). (2) (1924) 81 I, 0 , 9W.
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concerned had given evidence on his own behalf, it 
was not necessary to examine him It appears, there
fore. that the learned Judges did not decide the point 
now before us one way or the other.

I  hold that the question whether section 342, 
Criminal Procedure Code, governs cases under section 
488, Criminal Procedure Code, must be answered in 
the negative, and that it is not necessary for fhe pur
poses of this reference to decide whether it governs a 
summons case.

J.

1928 

Mehu K m a n
V.

M s t . B a k s t  
B'haei.

JaI BiL J,:

Z a f a r  A l i  

fatlier against whom 
under section 488 of 
Code is not an 
secticai 342 o f that Code is 
in his case. This becomes clear

I  agree that a husband oi- Zafab 'Ati 3 
proceedings are instituted 

the Criminal Procedure 
“ accused person.” Consequently 

not applicable 
from the altera

tions made in sections 340 and 488 by the amf^nding 
Acts of 1923.

A. N, C.


