
For these reasons, in my opuiii>n, tlie appeal lail> 
iiod must be dismissed with costs. chinkav.i

i: 'kh ,4.
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BURMA LOAN BANK, f.TD.-
Jiidgm ad—Leliers d . I j —Ordii- for the i'xaniinutk'<ti o f  a pcn.on tiinirr

Conipi îiii.'s Ai t \ n i  o f  19l3]t 196— Ordi^r ttoi a jnd}iment.
Where the Coxirt orders the public examination of a person under s. 196 rif 

live Companies Act, the order is not u jndgineut within datwc 13 of tlie Letters 
Patent and is therefore iKji appealable.

In  rc Dayabhai v. Miiriigitpl'i\ Cfn'ifyar, l.L.K. 13 Knii. 457 -
fdlowed.

K. C. Snnyal (with him Talukdar) for the appellant.

Chou'dhiiry for the respondents.

P a g e ,  C J.—In this case ray learned brother 
Braiind J., taking winding-up mattt^rs, has made 
an order that the appellant should be examined under 
section 196 of the Indian Companies Act, A prelimi­
nary objection is taken that no appeal lies from that 
order upon the ground that the order is not a judg­
ment within clause 13 of the Letters Patent. In our 
opinion it clearly is not a judgment within the meaning 
of that term as in In re Dayabhai Jkcairdass
nmi st'veii others v. A,M,M. Mnritgappfc Chdtyar (i). 
In my opinion the preliminary objection succeeds, and 
the appeal is dismiased, with costs three gold mohiirs.

Mya Bu, J-— agree.
* Civil Misc. Appeal No. t>6 of 1935, fm ii the orclev *>f this Court m\ the 

Original Side jn Civil Misc. No. 127 of 1934.
fll (1935) IX,R. 13 Ran. 437.
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APPELLATE CIVIL
Before Mr. Jusiici Mya Btt, and Mr. .Tiiaticc Bagtih'y.

1935 S.K.R.M. CHETTYAR
Atig 2J. V.

V.E.A. CHETTYAR/^'^

Receiver, appointment in mortgage snit— Intercst in nrrear—Criterion for 
appointing a receiver—Insufficiency o f  security.

The mere fact that interest is in arrear does not necessarily entitle the plain, 
tiff to have a receiver appointed in his mortgage suit. The criterion is w^hether 
the security is sufficient or not. If the security, originally sufficient is likely to 
become insufficient, either by reason of considerable accumulation of interest 
or by reason of depreciation of the value of the property itself, the Court in its 
discretion would appoint a receiver.

Ahmed Cassiin Bliaroocha v, M.L.M.R.A. Chetiyar Firm, 5L.B.K. 135 ; Khoo 
Joo Tin  V .  il/(? Sein, I.L.R. 6 Ran. 261 ; Ma Joo Tean v. The Collector of Rangoon,
I.L.R, 12 Ran. ^37—referred to.

P. B. Sen for the appeilants,

Clark for the respondents.

B a g u l e y , ].—This is an appeal against an order 
appointing a receiver in a certain mortgage suit 
pending in the District Court of Insein. The learned 
Judge in appointing the receiver appears to have been 
mainly influenced by the fact that payment of interest 
was seriously in arrear. He also came to the finding 
that the value of the property mortgaged was insufB- 
cient to cover the amount which would be payable to 
the plaintiff in the event of a mortgage decree being 
passed as prayed.

The appointment of the receiver is attacked on 
many grounds. The first ground is that in a suit of 
this nature, i.e.̂  a suit for sale on an equitable m ort­
gage, the Court has no power to appoint-a receiver. 
In support of this contention Mr. P. B. Sen wished to

 ̂ Civil Misc. Appeal 'tio. 22 of 1935 from the order of the District Court of 
Insein in Civil Misc. No. 29 of 1934.
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quote ruiiiigs of the Allahabad and Patna High Courts.
We found, however, that his riilings were in unaiithor- s.k.k.m. 
ized reports, and as there is clear authority from a 
Bench decision of this Courtj—from uiiich we see no 
reason to differ—, we did not allow the cases to be 
quoted as authorities. The Bench decision to which 
reference is made is Ma Joo Tain v. The CoUtchrr 
of Rangoon (1), in the report of which, at page 441, 
appears the passage :

At one time the Court felt some diffidence in appoiiitini; a 
receiver at all in a mortgage suit, but both in England and iu 
India, the propriety of appointing a receiver in a suitable case 
cannot now  be challenged,”

This ruling was noi cited by the learned Judge in 
the judgment under appeal. The cases to which he 
referred are Khoo Joo Tin v. Mia Sem (2) and Ahmed 
Cassim Bharoocha v. MX.M.R.A. Chettycvr Firm (3).
The headnote of Khoo Joo Tin's case runs ;

Held, that a morti>agee who lias filed a suit in respect of his 
mortgage is as a matter of course entitled to have a receiver 
appcdnted of the mortj^aged propert3% if the interest is in arrear

If the acfuai judgment, however, is examined it is 
doubtful whether the judgment goes as far as this- 
It is a short judgment, and the finding of the trial 
Court was overruled because it was directly contrary 
to the law that had been laid down by the Chief Court 
of Lower Burma in Ahnied Cassim Bharoocha'si case 
and it was pointed out that when there was a ruling of 
the highest Court'of, the Province' pubiished,-a,subor­
dinate Court ■ was'' bound to fo,ilow ,it. .The j'xidg- 
ment afterwards goes on to say ' r. J t  is clear .that

' il! S1934) LL.K. 12 'Ka«; 437. (2!" !l928j ■ I.L.K. 6 Kan. 261.
13) 5 L.B.R. 135. '
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1935 interest was heavily in arrear and the Court ought
S.K.R.M. certainly to have appointed a receiver so that this
C h ftty \ R *'y. ■ ruling really states that in that particular case it must

be regarded as just and convenient to appoint a 
BaguiI y j ^^ceiver because the intei'est was heavily in arrear ;

and the learned Judges who constituted the Bench 
approved of the Chief Court ruling, Ahmed Cassini 
Bharooclia v. M.L.RM.A. Chetty (1).

Turning now to Ahmed Cassim Bharoocha's case, 
we find that this was a case of a receiver having been 
appointed in a mortgage suit filed upon an equitable 
mortgage. It was pointed out that in the present 
Code (which was quite new when this raling was made) 
the language used was that used in the English Judica­
ture Act and a Court might appoint a receiver where 
it appears just and convenient to do so. Therefore, 
the learned Judges considered that they were bound 
to follow the previously existing interpretations of 
the English judicature Act, and they laid down two 
principles : firstly, receivers are generally appointed 
as a matter of course if the interest on mortgages, 
legal or equitable, is in arrear ; and secondly, that 
in the case of equitable mortgages receivers are 
appointed if there is reason to apprehend that 
the property is in peril or is insufficient to pay 
the charges or incumbrances thereon. This ruling, 
as has been pointed out, was approved of in Khoo 
Joo  Tin's case (2) ; and it will be noticed that 
according to it the mere fact that interest is in 
arrear does not entitle the plaintiff to have a 
receiver appointed. It is merely stated that 
receivers are usually appointed as a matter of course, 
and it follows that the bare fact of interest being 
in arrear, by itself, is not always a sufficient warrant

(1) 5 L.B.E. 135. (2) (1928) I.L.R. 6 Ran. 261.
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■for the appointment of a receiver. In ail cases
the Court must hold that it is just and convc- s.k.k.m.
nieiit that a receiver should be appointed.

It was argued before iis that the receiver should ' 
not have been appointed iinlesy the property was in j
jeopardy or that there v;as a likelihood of n waste 
or destruction to the property, nnd reference was made 
to the Privy Council case of Btnoy Krishihi 
Miikherjee v. Safish Chandra Girt (1) ; but in this case 
there was no question of the ?ippointment of a 
receiver to take possession of mortgaged properties, 
the question w hich  was then before their Lordships 
was one as to whether a receiver should be 
appointed to take charge of property, tiie posses­
sion of which was in dispute, and naturally to a 
case of that kind different considerations apply.

Another point raised ŵ as that the plaintiffs had 
not made out a priiua fade case that there was 
an equitable niortgagej and thereiorCj no receiver 
should have been appointed. It is true that the 
existence of the mortgage is denied by the defen­
dants in their written statement, but at this stage 
ive are not concerned with the question of whether 
the plaintiffs are entitled to a mortgage decree or not 
To i!et a decree, they have, of courscj to prove 
the mortgage. The question now before us is 
whether they have prima fade made out enough 
to justify the Court in appointing a receiver. In 
the present case it is admitted that the defendant’s 
titie»deeds , are in the possession of , the plaintiffs.
I t  is also admitted that the defendants are indebted 
to the plaintiffs for some unspecified sum. ' Unless 
there is very clear ■ and cogent evidence to account 
for the title-deeds of the defendant’s being in the 
possession of the plaintiffs/I would incline to 'the

1 1  ̂ U927i I.L.R. 55 Gal. 720.
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^  view that there is a /?/wza/i?.d6’ case made out th a t
s.K.R.M. the defendant’s property covered by the title-deeds 
cheit\ar -g i^ortgaged to the plaintiffs. It seems, therefore,.

prima facie the plaintiffs have made out that
there exists a mortgage.
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“ The possession of deeds under circnnistances consistent with 
a deposit by way of security raises a frima jade case for the- 
appointment of a receiver on an interlocutory applicatioB ”

\_Alimed Cassiiit Bliarooclia v. M.L.R.M.A (1) at page 
137].

The next point urged is that there is not a large 
sum due for arrears of interest. This argument is 
based on the fact chat, as is usual among Chettyars,. 
accounts are kept showing interest compounded every 
year. One page of the accounts for the year 1933-34 
has been translated. This shows apparently, though 
it is not'itoo easy to understand, that at the begin­
ning of the year, i.e.j 13-4-33, the sum of Rs. 69,377-11 
was due. To this sum interest is added at varying 
rates and credit is given for certain pa^onents. It is 
noticeable that all these credits are deducted from 
the principal amount due, and, although I have no t 
checked it, I presume that as a result of this prin­
cipal being diminished by all moneys received^ the 
accumulation of interest has pro tanfo been dimi­
nished. At the end of the year the remainder of 
the principal is added up together with various 
items of interest, which are set down as they become 
due, and one or two odds and ends, with the result 
that at the end of the year the total debit was pu t 
down as Rs. 68,941-10-9. It was argued that because 
the total amount at the end of the year was less 
than the total amount due a t the beginning of the 
year, therefore, interest could not have been i»

(!) 5 L.B.I?. 135.



.arrear. Now  ̂ this argument, to my inind, is com- 
-pletely begging the question. It is well known that 
’Courts of law usnallv think in terms of simple r.

• K A. C P S" F*»interest, whereas a Chettyar always thinks in terms ' 'rvAKf'
-of compound interest. From the legal point of view
the oiiginal amount borrowed is the principal, and
everything else in excess of that, which is payable by
the debtor, is interest, and in niy opinion, luiless
it is shown that the original amount borrowed was
less than Rs, 68,941-10-9, inix-rest is oiitstaiKliiig.
According to the affidavit tiled by the plaintiffs, the
principal amount due is Ks. 60,512-8-95 and if tliat
is correct, then interest is outsfcandin.î . It is worthy
■of note that the reply affidavit filed on behalf of
the defendants merely refers to the accounts for the
year 1933-34, and it nowhere states what the original
amount of money borrowed was. In the affidavit
filed by the plaintifis it was also pointed out that
the amount put down as due for principal on
11-4-33 included past interest, and the defendants do
not seem to have put in any reply affidavit to this
statement.

In my opinion, however, the most important 
‘Criterion with regard to whether a receiver should 
•or should not be appointed is the question whether 
the security' is sufficient. If a man borrowed half 
a lakh of rupees on property honestly worth one 
'lakh of rupees and likely to fetch that amount if 
put up to auction, the creditor would be amply 
•secured even if interest amounting , to Rs. 10,000 was 
m  arrear, and under such circumstances I do n o t';
think it would ' be just to appoint a receiver for the
property. The main criterion,' in my opinion, is
"'Whether the mortgagee, having: originally been wel!',’
-secured, finds that the security .,is  likely to "be,','
insufficient, either by . reason of considerabif
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BAGirLEY, J.

^  accumulation of interest or by reason of depreciation 
S .K .R .M .  of the value of the property itself. In the present case

'y. ‘ the learned Judge came to the conclusion that the
plaintiffs did not appear to be well secured by the 
property mortgaged. W hether they are or they are 
not secured is undoubtedly a matter of opinion. The 
learned Judge seems to have applied his mind 
correctly to the question before him. It is well
known that the value of land at the present moment
is always problematical. Debtors usually think that 
land has a certain intrinsic value of its own quite 
regardless of what it is likely co fetch if put up to 
auction. Often and often one finds statements to 
the following effect: My land is worth Rs. 100
per acre, but there are no buyers at the present 
time.” There are traces of this idea in the evidence 
recorded by the learned Judge. The Bailiff himself 
says :

*' In this case I am a receiver of about 700 acres. I cannot 
say what this property would fetch if I sold it, I think the most 
it will fetch will be Rs. 40 or Rs. SO per acre. I do not think that 
many people will bid for such a lirge area . .

In other words, he realizes, as everybody must realize^ 
that when a large area of land is put on the market 
it immediately forces down the price likely to be 
obtained. I am not satisfied that the learned Judge- 
has come to a wrong conclusion in thinking that 
the property if put up to auction will fetch a sum 
sufficient to cover the decree which, if the plaintiffs- 
are successful, will be passed in their favour, and for 
these reasons I would dismiss the appeal with costs^ 
advocate's fee five gold mohurs.

I would note that this order does not deal with, 
because the point was not raised, the question of 
whether a receiver can ever be appointed when th&
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mortgage does not cover the annual rents and profits 
either directly or constructivelvj and in addition the s .k .r m . 
remedy of a personal decree is barred by limitation.

The point will have to be settled sometimcj but 
Mia Joo Tean v. The Collector of Rangoon (1) deals 
with a case where the mortgage constructively 
covered the annual rents and profits.

Mya Bu, J.—I agree. The judgment in KIioo Joo 
Tin X . Ma Scin (2) does not go as far as what is 
stated in its headnote, and, considering that the 
case of Ah-nicd Cassini Bharoocha v. 3I.LJLR.A,
Chcttyar Firm (3) is approved of in that judgment, 
it is incorrect to read it as laying down that the 
mere fact of interest being in arrear by itself entities 
a mortgagee, who has filed a suit in respect of liis 
mortgage, to have a receiver appointed of the mort­
gaged property. In all cases the discretion of the 
Court to appoint a Receiver can be properly exercised 
only when it is just and convenient that a receiver 
should be appointed, and in an application for 
appointment of a receiver of the mortgaged property; 
pending a mortgage suit, the question whether it is 
just and convenient to appoint a receiver turns 
generally on whether the security is reasonably suffi­
cient to satisfy the amount of the decree w hich . the 
plaintiff-applicant is likely to obtain in the suit.
Such amount need not necessarily consist of both 
the principal and interest.
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