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Before Mr. JuHicc Addison and Mr. Justice Bhide.
SECRETARY or STA TE  a n d  a n o t h e r

(D e f e n d a n t s ) Appellants 1928
versus

G H A N A Y A  LA L-B E I KTSIIAN 
( P l a i n t i f f s )  Respondents.

Civil Appeal -'̂ o. 2915 of 1926.

Indian Bailwaya Act, IX  of 1890, section 72—Risk Note 
B—Loss of goods in transit—responsihility therefor—^wilful 
ne.glecf '— meaning of— wJietber a question of fact o'r law in 
Second appeal— Thefts on raHivay— ichetjier CouH can talte 
ivdicial notice thereof.

Out of a consignment of 17 blocks of tin booked from 
Howrali to Amritsar in tlie name of tlie plaintiff, only 9 
blocks were delivered to bim at Amritsai, tlie rest baying 
been lost in transit. The plaintifi sued tbe Rail-^ay Ad­
ministrations concerned for tbe Talue of tbe missing blocks.
Tbe defendants admitted tlie loss but claimed protection 
under Bisk !Note B. Tbe suit was decreed by tbe CouTts 
below on tbe finding tbat tbe loss of tbe goods was due to 
‘'wilful, neglect’ on tbe part of tbe defendants. Ttere was 
no evidence to sbow bow tbe goods were lost. Tbe wagdii in 
wbicb tbe tin blocks were sent was not locked but only Siftaled.
Tbe sealing consisted in passing a piece of string- tbroTigb, 
tb© basp on tbe door of tbe wagon knotting it, pressiiig som.e 
tin roun.d tbe knot to prevent its loosemn^ and sealing tbe 
ends of tb.e string. On tbese facts, tbe Bistrict Judge" 
to tbe conclusion tbat tbe defendants were guilty Oif /wilfiil 
neglect ’ in sending tbe wagon witbout being locked as tbe 
wagon bad to travel over a very long distance from Howrab 
to AmritBar, and tbere were no watcbmen employed. In tbe 
Higb Court a preliminary objection was raised on bebalf of 
plaintiff-respondent tbat tbe finding in respect of ^wilful 
neglect ’ being one of fact could not be challenged in second

Held, (repelling tbe preliminary objection), tbat it is 
well settled tbat tbe legal effect of* proved fact* is a quesition



1928 of law. That tke term ‘ wilful neglect’ has a special signifi”
“~™" cance in law as established by judicial decisions and the qiies-

Seceetart of whether facts established in the case amounted to Svilfiil
^ neg'lect’ was a question of law and not of fact.

Q - h a n a y a  I j A l -  ]^afar Chandra Pal y . Shtikur Sheikh ( 1 ' ) ,  referred to.
Se i  Kjsh an , - . '

'W ilfu l neg-lect’ means that the act is done deliberately
and intentionally and not by accident or inadvertance, but 
so that the mind of the person who does the act goes with it.

Tamholi V .  G. I. P. Railway Co. (2), relied upon.
Held, therefore, that the onus of proving Svilful neglect^ 

on the part of defendants being on plaintiff, plaintiS had 
failed to show that defendants were guilty of ‘w ilfu l neglect’ 
inasmuch as there was nothing on the record to show that 
the practice of sealing wagons in A^ogiie had been proved to be 
an inadequate safeguard, or that a system of locking wagons 
was known to hie a necessary precaution in the case of a train 
travelling over a long distance and yet was deliberately and 
intentionally not adopted by the Ra'ilways (defendants).

Held aho, that the Court cannot take judicial notice of 
the occurrence of thefts on a railway from the reported cases 
cited before it and that the fact of the occurrence of thefts 
and the inadequacy of the method of sealing wagons should 
have been proved by leading evidence on these points.

Baldeo Sahni v. B. B. and C. I. Railway (3), followed.
Bhagai B,am,-Bahadur Ram v. B. N. W . Raihoay (4), 

Agent Rohilhhand and Kumaon Railway y. GauH Lai (5), 
and Sinith Ltd. v. Great Western Raihva,y Co. (6), referred 
to.

Second appealffrom the decree of A . L. Gordon 
WoMer, Esquire, District Judge, Amritsar, dated 

19^6, affirming that of Thakar Ishar 
Singh, ordinate Judge, ^nd class, Am.ritsar, 
dat0d the IMh X)eGemJ)et 19S5, directing that hotfi 
thedefe7id(mts d0 ^a y toM ^ the suw, o f
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a )  (1916) I. L. R. 46 Gal. 189 (P. C.), (4) (1925) 87 i ;  C. 215
<2) (1928) I. L. R. 53 Bom. 169 (P. O.). (5) (1925) 90 I. 0. 46.
(3) /1926) 95 I. C. 945. f6) (1922) 1 A. 0 . 173.
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C a r d e n  N o a d , Government Advocate, for Ap- 
p ellan ts. ■ Secbetastof

M oti Sagar and W .  Chandra Dutta, for Res- 
pondents. G h a m a  L ai>

J u d g m e n t .
Ski K tshas^

Bhide J.— Out of a consignment of 17 Hocks of Bhidb 
tin booked from Hov^rah to Amritsar in the name 
of the plaintiff only 9 blocks were delivered to him 
at Amritsar, the rest having been lost in transit.
The plaintiff sued the Railv^ay administrations con­
cerned for the value of the missing blocks. The 
defendants a,dmitted the loss but claimed protection 
iinder Risk Note B. The suit has been decreed by 
the Courts below on the finding” that the loss of the 
goods was due to ‘ wilful neglect  ̂ on the part of the 
defendants. From this decision the defendants have 
appealed.

The main contention u r g e d  by the learned Gov- 
ernment Advocate on behalf o f the appellants was 
that the facts proved in this case do not amotint to 
* wilful neglect ’ . within the :meah  ̂ that; term'
in "Risk; Note B. :0n .behalf o f ; the ; respondents;; a 
preliminary objection was raised that the finding as 
regards ' wilful neglect being one»: of fa c t : :;eannot 
be challenged in second appeal. We are un 
uphold this objection. ® W ilful neglect  ̂ is a .msitleT 
o f inference from facts proved. The term:: has: a 
special significance in law  as established by ' ju  dicial 
decisions and the question for consideration is 
whether the facts established' in this ease amount to 
:‘ wilful nedeot ' in law. Tt is well settled that the 
legal effect o f proved facts is a question of law, (mde 
'inter alia, Nafar 'Chandra Pal t. Shuhur (1).

(1) (1918) L L. R. 46 Oal. 189 (P. C.),
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SE€BETAEY of 
St a t e

I V,
Jh a f a y a  L ai>
Sb i  K isicak. 

B o t b e  J ,

1&28 We acco'rdingiy overrule the preliminary objection.
Coming to the merits of the case, it is necessary 

to clear the ground by stating at the outset the facts 
found by the learned District Judge, which in his 
opinion aznount to ‘ wilful neglect.’ The learned 
District Judge found tha,t there is no definite evidence 
to show how the goods were lost. The wagon in 
which the tin blocks were sent was, however, not 
locked but only sealed. The sealing consisted in pass­
ing a piece of string through the hasp on the door 
of the wagon, knotting it, pressing some tin round 
the knot to prevent its loosening and sealing the ends 
of the string. The main point for consideration ac­
cording to the learned District Judge, was whether 
the sealing of the wagon door in this manner was 
sufficient to exculpate the defendants from the charge 
of wilful negligence. Considering that the wagon 
had to travel over a very long distance from Howrah 
to Amritsar, and that there were no special watch­
men employed, he came to the conclusion, that the 
defendants were guilty of ‘ wilful neglect in send­
ing the wagon without being locked. In support of 
his finding he relied on the following rulings of the 
Allahabad High Court: Bengal IS!orth-Western Rail' 
way V. H aji Mtitsaddi (1), Bengal North-Western 
Railway Y. Manorath Bhagat-Dhian Ram (2) and 
Balram Das-Fakir Chand v. G. /. P. Railway Co.

Before proeeeding to discuss whether the above 
facts, as found by the learned District Judge, amount 
to ‘ wilful neglect, ’ it is necessary to consider first 
o f all the exact significance o f that expression. In 
Jagan Math-Baij Nath v. Secretary of Sta/te (4), a

<1) (1910) 7 All. L* J. 8.is.
1926 1 . I. E. (All.) 172.

(3) 1925 A. I. II. (All.) 563.
(4) (1926) 94 I. G. 173.



1928single Bench decision o f this Court, Campbell J. 
followed a definition of that term as given by ihe Segbetamof; 
Judicial Commissioner, Sindh, in Do%lat Ram v. State 
Secretary of State ( 1 ) ,  which was as follows :— “ A q - h a n a t a  L a i>  

person is said to be guilty o f wilful neglect when he Sex Eishah«
intentionally and of set purpose does something Bhidb J.:
which ought either to be done in a different manner 
or not at all, or omits to do something which ought 
to be done. ’ ’ This definition is in accord with a recent 
pronouncement by their Lordships of the Privy 
Council. In Tamholi v. The G. I. P. Railway Co.
(2), their Lordships adopted Lord Russell’ s inter­
pretation of the expression ‘ wilful neglect ’ in R.
V. Senior, in which it was taken to mpan that ‘‘ the 
act is done deliberately and intentionally and not by 
accident or inadvertence, but so that the mind of 
the person who does the act goes with it-”

The question for decision in this appeal, there­
fore, is whether the failure to lock the wagon in 
which the plaintiffs’ goods were placed amounted to 
‘ wilful neglect ’ in the above sense in the circum­
stances of the case. In none o f the cases relied upon 
by the learned District Judge is there any discussion 
as to the meaning of the term ‘ wilful neglect y and 
hence it is not clear, what meaning was attaelied to 
it by the learned Judges who decided those cases,
But the rulings are clearly distinguishahlo on facts.
In Bengal North~Western Railwaf y . Huji Mntsaddi
(3), which was followed in the other two cases the 
facts found were that the wagon was not properly 
fastened., that the means used by the Railway for 
fastening the doors were quite ineffective and that 
thefts were constant. The learned Judges reinark- 
ed, Now i f  the Railway Gompany had knowledge
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(1) (1910) 32 I. 0. 551. (2) (1928) I. L. R. 52 Bom. 169 (P. C.).
(3) (1910) 7 All. L. J. m .



1928 as we assume from the finding of the Court below it
Seck^ yoi? that the fastenings of the doors of the wagons

S t a t e  were absolutely insecure and ineffective and that
S h a h a y a  I j a l -  constant thefts were taking place, it was their duty
Sei Kishah. to see that these fastenings were made more secure

so that goods of consignors might be carried over the 
line with reasonable security.’ ' No such evidence 
was produced in the present case There was no 
evidence of any thefts, nor was a,ny attempt made 
to prove that the method of sealing the doors was 
quite ineffective, a,nd that other mea.ns were necessary 
to ensure the goods being carried over the line with 
rea.sonable security The other two rulings relied 
upon by the learned District Judge are similarly 
distinguishable. In Bengal 'North-Western Rail- 
wav V .  Manorath Bhagat-Dhian Rmn (1), there wa.s 
evidence to show that ten cases of breaking of seals 
were being reported every month. In Balram Das- 
FaMr Chand v. G. I. P. Railway Co. (2), also there 
was evidence of prior thefts-

Certain other rulings were cited by the learned 
Counsel for the respondent before us in support of 
the learned District Judge's decision, but these are 
also distinguishable on the same ground. In all 
these rulings, the occurrence o f frequent thefts on 
the Railway is emphasized and inference of 'w ilfu l 
neglect ’ is drawn from the inadequacy of the method 
of sealing of wagons known to the Railwa,y on ac­
count o f thefts (inde inter cilia, Bindraham, v '6r. I. P. 
Raihvay Co. (3), Ahdnl Karim, -st. Secretary of State
(4), and MaifAMm P?^asad v. Great Indian. PeMns-ula 
Raihpa/y Co. (B). As remarked in Bindrahan v. 
G .I . P. Railway Co. (3), "‘as an abstract proposition,

3 3 4  INDIAN LAW REPOETS. [vO L - X

(1) 1925 A. I. B. (All.) 172. (3) )1926) 96 I. C. 1046;
(2) 1925 A. I. R. (AU.) 654. (4) (1926) 97 I. C 195.

(5) (1927) 101 L 0. 636.
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B e t d e  J ,

it  is imposible to lay down that a mere failure properly 
to secure wagons always amounts to wilful neglect 
or that the mere sealing O'f wagons necessarily ex- v. 
eludes wilful neglect. Every case must depend on Etshan̂ "̂
its own circumstances.’ " Where a. Railway Com­
pany chooses year after year merely to seal wagons 
inspite o f repeated thefts, when the sealing has been 
proved by the thefts to be an inadequate safe-guard, 
the continuance of that inadequate method may show 
neglect on their part amounting to wilx'nl and 
determined neglect not to avail themselves o f any 
other measures that may be open {mde Mr-thura 
Prasad v. Great Indian Peninsula Railway Co. (1).
But no evid.ence of this description has been pro­
duced in the present case and it will, therefore, 
serve no useful purpose to discuss these rulings.
It was urged by the learned counsel for the respondent 
that we should take judicial notice of the occurrence 
o f  thefts on the East Indian Railway f r o n i  the 
reported ca.ses cited before us- As to this point, it 
may be noted at the outset that the goods had to 
pass over two Eailways, and it has not been proved 
that the loss took place wholly on the Fpst; Indian 
'Bailwavv ; But' even apart from this, T; 'find  ̂ myself 
in accord with the view taken hy Mukerjee J. on- this' 
point in Baldeo Sâ hai y. B, & 
in which the learned Judge refusedato take any such 
judicial notice and remarked that he was not a w  
o f a single case in which judicial notice of such 
thefts had been taken. It would be obviously unfaii 
to the defendants to take any such judicial notice of 
thefts on the Railways. It was for the plainti^ to 
prove ' wilful neglect ' on the part of the defendant 
Bail ways. I f  he wished to rely on the occurrence

(1) (1927). 101 I. C. 536. (2) (1926) 95 1. 0. 945.



1928 of thefts and the inadequacy o f the method of seal-
i S e c e e t a b y  O F  wagons, it was for him to lead evidence on the 

S ta te  point. I f  he had done so, the defendants w o u ld
L a l-  î v̂e been in a position to rebut that evidence. It

Sm  Kishah. has been contended by the learned Government
Advocate, that thefts on the defendant Railways are 
not only not common, but are, in fact, negligible in 
comparison with the volume o f traffic carried by the 
Railways, that the method of sealing wagons has 
not been proved by experience to be inadequate, and 
that there is no warrant for the assumption that a 
system o f locking wagons (which is bound to entail an 
enormous amount of expenditure) will be of any 
substantial advantage. Attention was invited in 
this connection to the fact that the Judicial Com­
missioner’ s Court in Oudh has frequently held that 
the practice o f sealing wagons was the usual one and 
does not show any wilful neglect {inde Bhagai RaM,~ 
Bahadur Ram v. B. N. W , Railway (1), and Agent  
Rohilkhand and Kumaon Raihvay y. Gauri Lal (2V 
Tf the plaintiff had led evidence as regards the oc­
currence o f thefts, defendants might have been in’ 
a position to produce evidence in rebuttal in support 
of the above contentions.

As stated already all that the learned District 
Judge has found in this case is that the wixgons were 
merely sealed and not locked, although the train had' 
to travel over a long distance and no sDecial watch­
men were employe^. It seems impossible to draw 
from, these facts alone any inference of 'w ilfu l 
neglect,' as interpreted by their Lordships of the- 

in TamhoU y. G. L. P. Railway/ C o:
(3), There is nothing on the record to show that tlie

m  a92S) 87 I. G. 215/ (2) (1925) 90 I. C. 46. :
(3) (1928) X L .  R. 52 Bom. 169 (P. 0.). ;
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practice of sealing wagons in vogue had been proved 1S28
to be a,n inadequa.te safeguard or thaft a system of gEcii^AaY of 
locking wagons was known to be a necessi ty  precaii- State

tion in the case of a train travelling over a  long (J h a n a y a  L a l -  

distance and vet was deliberately and intentionally Sri K i s h a b . 
not adopted by the Railways.

It was finally urged that it will be almost impos­
sible for a plaintiff to prove ‘ wilful neglect ’ in the 
above sense in any case. But it must be remembered 
that the plaintiff has himself chosen to send the 
goods under the special contract embodied in Risk 
Note B at 'Owner’ s risk and reduced rates. The 
following remarks of Lord Buckmaster in H. C. Smith,
Ltd. versus Great Western Railway Co. (1), in roii- 
nection with similar provisions in the Hisk Note in 
that case are noteworthy, It is in my opinion a 
danse which throws upon the trader, before he can 
recover for any of the goods, the burden o f proving 
in the first instance that the loss sustained arove 
from the wilful misconduct of the company’ s 
servants. It is perfectly true that tbis results in 
holding that the apparent protection afforded to the 
trader is really illusory ; it practically gives him 
no protection at all, for it is often impossible for 
a trader to know what it is that has caused the joss 
o f  bis goods between the time when he ds'h’vered them 
into the hands of the railway company’s servants and 
the time when they ought to have been delivered at 
the other end of the journey. The e'xplanation of 
the loss is often within the exclusive knowledge of 
the railway company, and for the trader to be 
compelled to prove that it was due to wilful miscon- 
dact on the part of the railway company’ s se 
is, to call upon him to establish something which it

VOL. X ]  LAHORE SERIES. 3 3 7

(1> (1932) 1 A. G. m
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S e c r e t a r y  o f  
St a t e

■'G-h a f a y a  L a l - 
S m  K is h a n .

B h id e  J .

1928

A d d iso n  J .

1928

■Mas? 25 .

may be almost impossible for Mm to prove* Nonetlie- 
less, that is the burden that he has undertaken.

I accordingly hold that the learned District 
Judge’s finding on the question of ‘ wilful neglect '' 
cannot be sustained. I would, therefore, accept the 
appeal and dismiss the plaintiff’ s suit, but in view 
of all the circumstances leave the parties to bear 
their costs.

ilDDisoN J .— I agree. 
A. N. C.

A PP ELLATE  CIVIL.

Before Mr. Justice Te.lt Chand and Mr. Justice Bhide. 
DEW  A  SINGH and a n o th e r  (D e fe n d a n ts )  

Appellants 
versus

E A ZA L DAD: (P l a in t if i ')

SECRETARY of STATE a n d  ( Respondents- 
OTHERS (D e f e n d a n t s ) )

Civa Appeal No. 1205 of 1925.

Civil Procedure Code, Act V of 1908, section 9—Jiirisdic-" 
tion of Civil Courts—Cfiminal Procedure Code, Act V 1898  ̂
sections 87, 88— proclaimed''  ̂ -person—attachment and, safe 
of fro'perty of—Civil suit for recovery—whether barred—• 
remedies.

Held, that a ‘ ‘proolaimed”  person whose immoveahle 
property had been a'̂ ctached and sold hy the Criminal Court 
under sections 87/88 of the Criminal Prooednre Code, had no 
right to maintain an ordinary civil action against the aiiction- 
pnrchaser for its restoration, even thtrag-h the procedure laid 
down for issuing the proclamation and attachment had not 
heeh strieily followed; the jurisdiction of the Civ'il Coiirts 
heing impliedly harred under section 9 of the Civil Prooediire 
0odel908.';’'̂ ■'■'.'■'

Once the attached property has he,en placed at the disposal 
of Grovernment, the remedies of the “ proclaimed’ ’ person are


