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MISCELLANEOUS C R lM iN A L .

Before Mr, Justice Bhide.

FAQ IR SINGH— P etition er 
tiersus

T h e  CROWN'— R e s p o n d e n t .

C rim inal Miscellaneous No- 66 of 1928

(Jr/'viinaL Proceclufe Code, Act V of 1S98 (as am,ended by 
Act XVIII- of 1923), section 342-—accused— cross- 
timinination of— in the manner of an adverse witness— v.se of 
such examination by prosecution to rehut defence so disclosed 
by additional evidence— vropriety of— section 3S4— statement 
of accused— shown to hivi subsequently fo f correction after 
being typed— correction by accused—-adverse criticism o f such 
-covrccl.ion by Ma.fjistrGte— legality of— Transfer of case— 
reasonable, apprehensio'n of not getting a fair and impartial 
trial-

Where tefore tlie close o£ the prosecution evidence the 
ac ĉusetl was examined at great length under section 342, Ci’i-

• ininal Procedure Code, and as many as 79 qnestions were put 
to him.

Held, that the object of the examination of an accused 
pei'S(.)n Tinder that section is only to enable him to explain any 
circTiln,stances appearing in evidence against him and that 
the examination ong'ht not to he t;ondncted in the manner of 
■cross-examination of an adverse witness, and that a Judge 
■or Magistrate is not entitled to establish a sort of a Court 
of inqiiisition to force a prisoner to commit himself by raair
ing some incriminating or eniharrassing” admissions or state
ments after a series of qnestions, the exact effect of which he 
may not he able to comprehend.

Hossei‘ii Bul'-sli v. The Empress (1), Umar Din Crown 
:(2), Hurry Churn v. The Einpfess (3), Emperor 'v. Anant 
Narayan (4), Qveen-Erapress v. B,angi (b)y &nd Niru Bhagai 
T. King-Emperor (6), referred to.

192B 

April 27.

(1) (1881) I. L. B. 6 Oai; 96. (4) tl904) 6 Bom. L. B.
<2) (1921) I. L. E. 2 Xah. 129. (6); a^^ I. L. E., 10 Mad. 296.
(3) (1884) I. L. R. 10 Oal, 140, (6) (1932) I. L. R. 1 Pat. 630.
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1928 Where several of the questions î iit to the accused were of* 
the above nature aiid additional 'ŵ 'itnesses were produced l>y 
the j:)roseciitioii simply to rehiit the defence disclosed in th© 
course of such, examination.

Held, that this was certainly not a proper use of section 
34-2, Ci'iminal Procedure Code.

Where the statement of the accused ialen down by the 
trial Magistrate was shown to him 13 days later after it had 
been typed, and the accused, then, corrected it in certain par
ticulars and with respect to these corrections the Magistrate 
made the following note: ‘ 'some alieraitione made at tlie in»> 
stauce of the accused, which completely chang’e his answers. 
I am sure what I took down was ©orrect and I  shall tfeat 
these amendments as an aftei-~ihought

Held, that, according to the provisions of section 364,, 
Criminal Procedure Code, the accused was entitled to explain 
or add to his answers when the stateunent v\'as shown or read' 
over to him and it was the duty of the Magistrate to make 
the record “ conformalile to what he declared to he the truth” 
and then append the necessary certificate. It is the state
ment as finally declared by the accused to be true that is to- 
be accepted as representing his defence, and the Magistrate 
should not have expressed any opinion about it till th'e con
clusion of the case. The note made by him may reasonably 
create an impression that he had already made up his mind 
as to the value of the defence set up by the accused as ui- 
dicated in the corrections made by him.

Held also, that it is well settled that in support ’of an 
application for. transfer it is sufficient for an applicant to 
prove circumstances likely to give lise to a reasonable appre
hension' in his mind that he will not get a fair trial, and it is 
not necessary for him to prove any actual bias or ])rejudice 
in the mind of the Judg'e.

Sardari Lai v. Cfoivn (1), A-viar Singh v. SadJiii Singh:
(2), referred to.

Afflication for transfer of the case Crown v- 
Faqir Si7igJi pending in of BIr. E. IT.
Lincdln, Additional Distnct Magistrate, Lahore, to 
some other Court.

(1) (1922) I. L. R. 3 Lah. 443. (3) (1915) I. L. R. f> Lah. 39(3.
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J. G. S e t h i , for Petitioner.
C a r d e n - N o a d , Governmeiit Advocate, and 

A h m a d  H a s  SAN, Special Public Prosecutor, for Res
pondent.

O r d e r .

B h i d e  J.— This is an application for transfer of 
a criminal case under sections 477 (A), 193, and 420/ 
511, Indian Penal Code, pending against the appli
cant Bawa Faqir Singh, an advocate, from the Court 
o f Mr. Lincoln, Additional District Magistrate, 
Lahore, In the ajSidavit filed in support of the ap
plication, a large number of allegations of various 
sorts have been made, but the material ones may be 
conveniently grouped under the follov^ing heads :—

{%) It is alleged that the learned Magistrate has 
deliberately refused to give facilities to the appli- 
cant to prosecute his civil suit connected with the same 
facts on which the prosecution is based and that the 
record of the civil suit was unnecessarily sent for 
and detained by himi so as to delay the decision o f 
that suit.;

(m) That the applicant when examined under 
isection 342, Crimiml Procedure Code; was put 
questions by way of cross-examination on several 
points contrary to the provisions of that section 
merely with, a view to elicit Ms defence and then the 
prosecution was allowed to call additional witnesses to 
rebut the defence.

(m) That the learned Magistrate has committed; 
many irregularities in procedure. He 
low the applicant sufficient latitude to cross-examine 
witnesses, does not lead over statements of^wit-a^ses 
to them, and threatens applicant with prosecution. 
He also does not allow him facilities for inspection 
of the record.

Faqir Singm 
-y.

The  Geown .

1928

B hide T.
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1928 (iv) That the learned Magistrate did not post-
fAQTR. pone the case and g“ive reasonable time to the appli-

V. cant to enable him to file an application for transfer.
The Q r c v v n . required by section 626, Criminal Procedure Code.

As regards the first point, it appears that the 
20th December 1927 had been fixed for hearing in 
the civil case. The criminal case to which this ap
plication relates was transferred to the Court of Mr- 
Lincoln on the 7th December 1927. The applicant’ s 
allegation is that it was brought to the notice of the 
learned Magistrate that the 20tb December was fixed 
for hea,ring in the civil case at Julimdnr that 
a large number of witnesses had been summoned, 
and that the applicant himself was also to appear 
as his own witness therein on that date, and that 
the learned Magistrate was requested to fix some 
other date, but he insisted on fixing and did fix the 
2Qth December 1927 as the date of hearing in the 
criminal case and refused even to dispense with the 
applicant's personal attendance before him on that 
date. The learned Magistrate has said in his ex
planation on this point that he fixed his date according 
to his convenience and that the date in the civil case 
was subsequently brought to his notice. My attention 
has, however, been drawn in this connection to an 
application dated 15th December 1927 presented to 
the Magistrate in which the applicant definitely 
stated that the date in the civil suit was brought to 
his notice before date in the criminal case was 
fixed. The learned Magistrate in his order on that 
application did not say that the above statement in 
the a^IicEtion was not coirecfc. It seems, therefore, 
that the lefarned Magistrate either overlooked tha 
aforesaid statement in the application or has forgot
ten it.



Tlie record of the civil suit was sent for by the 
leMriied Ma-gistrate at the request of the Public Singh
Proseciitoi' and seems to have been kept in his Court 
for a long time, although it was not at all required _____ 
for immediate use. It was admitted before me that B m fiE J. 
there was only one document on the record of the 
civil case which the prosecution required, and that 
it has not up till now been used by the prosecution in 
the examination of a single witness, though the trial 
has lasted over three months since the record w a s  

sent for. The applicant made a very reasonable 
request to the learned Magistrate that a certified 
copy of the whole record o f the civil case might be 
prepared at his expense and kept by the Magistrate 
for reference, i f  necessary, but even this request 
was refused. No attempt has been, miade by the 
learned Government Advocate to justify t̂his attitude 
of the learned Magistrate.

It may be that the learned Magistrate was only 
anxious to push on with this criminal case, which 
had been badly delayed ; but it m.ust, I think, be 
said that the attitude taken up by him in connection 
with the requests made by the appIicMt in connec
tion with his cdvil suit was likely to oreat-e a reason
able apprehension in the mind o f th6 applicant that 
the learned Magistrate was prejudiced] against him 
and that he was not likely to get a iair trial at his 
hands. '

Before the close of the prosecution evidence the 
applicant was examined at great leagth under sec- 
tion 342, Criminal Procedure Code, oai the 13tĥ^̂^̂^
J"anuary 1928, and as many as 79 questions wer«  ̂pt^

,;tO: ;him-/,;j.,:
Tha object of the examination of an accus 

person ^under that section is oiily to enable him to
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1928 explain any circmiistaiices appearing in evidence
Faqie~&i!^gh against him. It has been repeatedly held that the 

examination ought not to be conducted in the manner 
Tbe Cbowk. cross-examination of an adverse witness and that 

Bhide J. a judge or magistrate is not entitled to establish a 
sort of a Court of inquisition to force a prisoner to 
commit himself by making some incriminating or 
embarrassing admissions or statements after a series 
of questions, the exact effect of wliich he may not be 
able to comprehend. (See inte?‘ alia Hossein Bakhsli 
V. The Empress (1), U??iar Din y . Crown (2), Hurry 
Chum V. The Em]7ress (d), Emperor v. A mnt 
Ncmiyan (4), Quee'?i~Em'press v. Rangi (5), 'Nini 
Bhagat v. King-Emperor (6). In the present 
instance several of the questions appear to be of this 
nature (see e.g., questions N os.'26, 31, 32, 43, 56, 
65, 66, 67, 68, 69). It has been alleged that addi
tional witnesses were produced by the proseeution 
simply to rebut the defence disclosed in the course 
of this examination and this fact has not been denied 
before me. This was certainly not a proper use of 
section 342, Criminal Procedure Code,

TJie statement of the applicant which was 
taken down on the 13th Janua,ry 1928, was apparent
ly shown to hinj 13 days later, after it had been 
tj^ped. The applicant then corrected the statement 
in certain respects. With, respect to these correc
tions the learned Magistrate made the following 

. note , „
Some alterations made at the instance of the 

accused, which completely change Ms answers. I  
am sure what I took down was correct and I  sAaM 

these amendments as an after-thought
(1) (1881) I. L. R. 6 Oal. 96. S) a904) 6 Bom. L. R. 94.
(2) (1921) I. L. R. 2 Lah. 129. (o) (1887) I. L. R. 10 Mad. 296
(3)(1884) I. L. R. 10 Gal. 140. (6) (1932) I. L. R. 1 Pat: 630.
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 ̂ the p'rovisions oi ocuî iOii 364, 19̂ 8
Jode, the applicant was entitled 
his answers when the statement v.

over to him and it was the duty Cbqwh,.
to make the record “ conformable Bhibe J., 

d to be the truth’ ’ and then append 
certificate. It is the statement as 

the accused to be true that is to 
"representing his defence and the 

.magistrate should not have expressed any 
opinion about it till the conclusion o f the case. The 
note made by the learned Magistrate may reasonably 
create an impression that he . had already made np 
his mind as to the value o f the defence set up by the 
applicant as indicated in the corrections made by 
him.

It is well established that in support o f an ap
plication for transfer it is sufficient for an applicant 
to prove circumstances lively to give rise to a reason
able apprehension in his mind that he will not get 
a fair trial and it is not necessary for him to prove 
any actual bias or prejudice in the mind of the Judge.
[ Vide, inter alia, Sdrdari Lai v. Grown (1), Amar- 
Singh T. Sadhu Sim.gli (2)]. I  thinK it must be held 
that such circumstances have been established in the 
present case.

On the above findings it is unnecessary for me 
to discuss the other irregularities alleged to have been  ̂
committed. The applicant can urge them in appeal 
for what they may be worth', i f  and when the neces- . : 
sity arises.

, I  mâ ,̂ however, remark^ that while prompt
posaJ of a criminal case is a matter of importanoe,

■ ' —    —    — —̂ - — - — ;

(1) (1023) I. li. B. 3 Xah. 443. (2) (1935) I, X. E. 6 Lah. s C
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it is of equal or even grea.tei 
Faqie Singh proper a..tteiition to the procedi
The Ceown  ensure on the one han t

-----  accused and at the same time tc
Bhide J.- failure of justice resuKtin;

procedure.
The trial has already taken a k 

necessity of transferring the cav'se ? 
be regretted. The applicant has, ho-vv., 
me that he has no desire to protract the proceeu...j^K,, 
and that neither he, nor the co-accused will ask for 
a de nooo triaL and has stated that if  any such re
quest is made either by him or the co-accused the 
District Magistrate will he at liberty to retransfer 
the case to the Court of Mr. Lincoln. (See petition 
dated 25th April 1928 on the record).

I accept the application and order the case to 
be transferred, to some other Magistrate competent to 
try the case, to be selected by 'the District Magistrate. 

.4. N . C .

Application accepted.
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