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APPELLATE CiVIL.

‘Before Mr. Justice Zafar Ali and Mr. Justice Dalip Singh.
MUL CHAND-GANGA BISHEN (DEFENDANTS)
Appellants

Versus

R. M. DOWNIE anp Co., LD,

PLAINTIFFS). .

AN O ANDAR-KANTIATA TAL ¢ Respondents.
AND ANOTHER (IDDEFENDANTS).
Civil Appeal No. 526 of 1924,

Civil Procedure Code, Act V of 1908, Order X XI11, rule 8
(1) and (2) and Order XLI, rule 22 (£)—Appeal—abatement
thereof—Cross-objections—whether can continue,

Plaintiffs’ suit was decreed as against defendant No. 1
and dismissed as against defendants Nos. 2 and 3. Defen-
dant No. 1 alone appealed from the decree making plaintiffs
and defendants 2 and 3 respondents, and the plaintiffs-res-
pondents lodged cross-objections against: defendants-respon-
dents 2 and 3. During the pendency of the appeal appellant
having been adjudicated an insolvent and the Official Receiver,
not having given security for costs as directed, defendant-
respondent No. 3 put in a petition under Order XXII, rule
8 (1) and (R), Civil Procedure Code, praying that the appeal
be declared to have abated and be ordered to be dismissed.

It was held that the appeal had abated and defendant-
respondent No. 3 was entitled to a declaration to this effect.

Held further, "that as the appeal had abated the crosse
objections could not be heard.

First appeal from the decree of Diwan Som Nath,
Senior Subordinate Judge, Delhi, dated the 29th
November 1923, granting a preliminary decree to the
plaintiff against defendant No. 1.

Jacan Nata Branparr, for Ssrpea Rawm, for Ap-
pellants.

. Rau KisHORE, BrsHAN NARAIN, JacaN NATH Ac-
GARWAL, D. C. RaLr1 and Hem RAJ, for Respondents.
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The Judgment of the Court was delivered by—

Davip Siver J.—Plaintiffs in this case sued de-
fendant No. 1 for the price of certain goods which
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the plaintiffs alleged the defendant had contracted t0 R. M. Dowxytz

buy from them, and they sued defendants 2 and 3 as
acceptors of certain drafts for the price of the said
goods which defendants 2 and 3 finally refused to
honour. The trial Court granted the plaintiffs a pre-
liminary decree holding that defendant No. 1 had
contracted to buy the said goods from the plaintifis,
that the property in the said goods had passed, but
as the plaintiffs had sold some portion of the goods ou
their own account they were entitled to damages from
defendant No. 1 for the difference in price by resale
and for the price of the goods still unsold which was
to be determined after further enquiry. - It refused
a decree against defendants 2 and 3 holding that the
property in the goods had passed to defendant No.
1 and the drafts were against shipping documents or

Axp Co,, Lrp

against goods which the plaintiffs were not in a posi-

tion to deliver to defendants Nos. 2 and 3.

Defendant No. 1 alone appealed from the decree
making the plaintiffs, as respondent No. 1 and defen-
dants 2 and 3 pro-forma respondents, as respondents %
and 3. The appeal was lodged in this Court in 1024.
The plaintiffs-respondents No. 1 lodged cross-objec-
tions against defendants-respondents 2 and 3 on the
12th of March 1926. On the 26th of January 1928
when the appeal came on for hearing before a Divi-
sion Bench Counsel for the appellant stated that his
client had been adjudicated insolvent. Under Order
XXII, rule 8, Civil Procedure Code, the Division
Bench ordered notice to the Official Receiver«lirecfing
him to take steps to continue the appeal if he wished
to do so. They also ordered that if he decided to pro-
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ceed with the appeal he should furnish security for
the costs of the appeal within two months from that
date, namely, the 26th of January 1928.

The appeal has now come on for hearing and the
Official Receiver has notified that he is unable to give
security as the Insclvency Ccurt will not allow him
to do so. Counsel for the defendant-res:cndent No.
3 has put in a petition under Order XXETI, rule 8
(1) and (2), Civil Procedure Code, praying that the
appeal be declared to have abated as the Offic'al Re-
ceiver is not continuing the same and hag not fur-
nished the required security, and further that the
appeal be ordered to be dismissed and costs awarded to
the petitioner-respondent No. 3 against the estate ot
the insolvent. Counsel for plaintiff-respondent No.
1 has contended that the appeal does not ahate. He
has referred to the history of the rule and points out
that in the Civil Procedure Code of 1859 the word
‘ abatement * is definitely used. In the Civil Fro-
cedure Code of 1882 he contends that there was no
abatement but only dismissal of the suit. He con-
tends that under Order XXII, rule 8 the only course
open in a case where the appellant has become in-
solvent and the Official Receiver declines to continue {he
appeal and to furnish security is for the defendant
to apply for a dismissal of the suit with costs, and if
he does not do so the appeal does not abate but re-
mains suspended.

In support of his contention he has cited Khunni
Lal v. Rameshar (1), Lekhraj Chunilel v. Shamlal-
Nartondas (2). and Kissen Gopal v. Sulhlal (3).
Counsel for defendant-respondent No. 3 has cited
Ihrghim»v. Agdul Rahiman (4).

(1) (1921) T. L. R. 48 Al 631.  (3) (1926) 1. L. . 53 Cal, 844
(2) (1892) I. L. R. 16 Bom. 404. (4) (1875) 12 Bom. H. C. R. 257.
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After considering all these rulings we are 1
opinion that the Order XXII, rule 8 (1) is too clear
to admit of any debate on the point. It states that
the appeal shall not abate unless certain contingencies
happen, clearly implving thereby that if those con-
tingencies happened the appeal shall abate. Counsel
for the plaintiffs-respondents has contended that the
rola is badly drafted and contends that in Order
Y XTI, rale 1 similar words occur but are followed by
Order X XTI, rule 3 in which it is definitely stated
that the appeal shall abate, whereas in sub-rule (2)
of Order XXTT, rule 8 it is stated that the avpeal
shall be dismissed, and in Order XXTI, rule 9 a
remedyv is provided both for abatement and for dis-
nmissal. The rule certainly doss not seem to be very
" happily drafted, for instance, it is pointed out by
counsel on both sides that whereas in the first portion
of the rules the words are ‘ that the Official Receiver
may neglect or refuse to continue the suit or to furnish
security,” in sub-rule (2) the words are ¢ the Officic]
Receivar refuses or ne¢lects to continue the suit and to
furnish security.” Whatever may be the exact eflent,
of the use of the word “ and ** in the second portion
of the rule it is clear that the two rules cannot he
read as if the words ‘ shall not abate * had no mern-
ing whatsoever.. Why in sub-rnle (2) the word ‘ d's-
missal * is put for “ abate ’ is certainly not very clear,
hnt be that as it may, we are of opinion that the appeal
dees abate, even without the defendant’s application
for dismissal with costs. In this particular case ths

defendant has applied hoth for dismissal and for costs,’

as well as for a derlaration that the appeal hos abated
and we accent his contention and declare that the
appeal has abated and is dismissed, as abated, with
costs against the insolvents estate. We have ascer-

tained the costs of the defendant-respondent No. &
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and of plaintiffs-respondents No. 1, and we aliow
defendant No. 3 Rs. 23-4-0 for printing and Rs. 100
as counsel’s fees We allow plaintiffs-respondents
No. 1 who has also orally applied for costs Rs. 159-2-0
for printing and Rs. 875 as counsel’s fees.

Counsel for the plaintiffs-respondents No. 1 next
contended that his cross-objections against defendants-
respondents 2 and 3 could proceed although the ap-
péal has been held to have abated. He cites Order
XLI, rule 22 on this peint and contends that the change
in the rule, 7.e., the omission of the words “upon the
hearing ’ and the change in sub-rule (3) by which
for the word  appellant * the words - the party who
may be affected by such objection ’ have heen sub-
stituted shows that any respondent mayv now urge
cross-objections against any other co-respondent with-
out reference to the fate of the appeal. provided an
appeal has been duly lodged. That is to say he ad-
mits that in the case of an appeal barred by limita-
tion the cross-objections could not be heard. But he
contends that sub-section (4) is merely illnstrative and
an appeal which has abated was once in existence and
therefore is no har to the hearing of the cross-ohjac-
tions. It might, however, as well he contended that

“the words ‘ upon the hearing * were omitted from sub-

rule (1) of Order XLI, rule 22 because of the inser-
tion of sub-rule (4) and that sub-rule (4) is exhaustive
of the cases in which cross-objections may be heard
even though the appeal is not heard. The form of
the draft seems to us to suggest that the latter view
is the more correct one and that except for the cases
provided in sub-rule (4) CI‘O%‘?—O‘)}GC’DIO}W‘% share the
fate of the appeal, and this view is supported by the
ouly authority brought to our notice, pamely,

: Mmugapa Chettiar v. Ponnusami Pilai (1). There it

(1) (1921) 1. T. R. 44 Mad. 828,
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was definitely held that in a case of abatement cross: 1928
objections could not be heard. It is, therefore, un- Mor CrAND-
necessary for us to go into all the points which were Ganca Brsmex
~urged by counsel for d‘_efer_ldant—respondent No. 3 as to . M.%owm
whether the cross-objections against co-respondents

could be urged in the circumstances of this particular
case. It is sufficient for us to hold that the appeal has
abated in the present case and the cross-objections,
therefore, cannot be heard. We, therefore, dismiss
the cross-objections and aliow Rs. 100 costs to counsel
for defendant-respondent No. 3 in the same.

A.N.C.

xo Co., LTD.

Appeal abated and dismissed.
Cross-objections dismissed.
APPELLATE GRIMINAL.

Before Mr. Justice Agha Haidar,
- DITTA—APPELLANT,

 versus 1928
Tae CROWN—RESPONDENT, April 9.

Criminal Appeal No. 212 of 1928.

Criminal Procedure Code, Act V of 1898—Charge of
murder—A cquittal—causing disappearance of evidence—con-
viction under section 201, Indign Penal (ode, 1860—without
fresh charge—legality of. ' ‘

Where there is clear and independent proof that a per-
son has caused evidence to disappear in order to. screen some
person or persons unknown, the fact that he had been tried
and acquitted of the offence of murder would not, in iteslf,
prevent his conviction under section 201 of the Indian Penal
Code.

The mere fact, that the original - charge was one  under
section 302 of the Indian Penale Code and the accused was
tried and convicted under section 201 of the Indian TPenal
Code and no formal charge was framed in respect ¢ an offcnce
under the latter section, would rot malke his trial and con-
viction under that section illegal.
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