
CIVIL REVISION.

Before M r . fu s i i c c  D u iik lc y .

^  SEAL t'. ARAMUGAM CHETTYAR.*
July  21.

Jur isd ic t ion— S u i t  caguisablc by Court of S m a l l  Causes— S u i t  en fc r ta inc d  by the 
Toivnsliip Court— Dccrce o f  Tou'iisliip Court not a in t l l i ly— D efect  of' 
procedure— Character of su i t  ij-icd by 'wrong Court— Procedure to rem edy  
dcfccl— Reference to High Court— Provincia l  S m a l l  Cause Courts Act  (IX  o f  
1S87), s. l o — Civil Procedure Code {Act V o f l9 0 S ) ,  s. 24, 0 .  46, r. 1.

The eiiect of the provisions of s. 16 of the Provincial Small Cause Courts Act 
is not to deprive the regular Court altogether of jurisdiction in suit.s cognisable 
by a Court oi Small Causes, but merely to prevent the exercise of that juris
diction by the regular Court so long as there is a Court of Small Causes having 
jurisdiction within the same local limits. Consequently the proceedings of Ihe 
Township Court which erroneously tries a suit of a small cause nature though 
defective in procedure are not a nullity.

1. C. M u k h e r je e  v. B iincrjce^  l.L.K. 40 Cal. 537 ; J o d h a  B i ta t  v. M a g a u la l ,.  
3l Bom, L.R. 1307; S /in u k e r ld u ii  v . S o m a b h a i, I.L.R. 25 Bom. 417, referred to.

The character of a siht is not altered by the mode in which it is tried, and 
under the provisions ot O. 46, r. 7 of the Civil Procedure Code, the District 
Judge can submit the record of a case erroneously tried by the Township Court 
to the High Court which may uphold the d e c is io n  if i t  finds th a t  siibstantial. 
justice has been done,

P a rsh o tta m d a B  v. T he F i r m o f  B . N a th u b h a i ,  I.L.R. 56 Bom. 387, referred to.-

C. K. Ray for the applicant.
P. K. Basu for the respondent.

D u n k l e y ,  J.— The plaintiff-applicant brought a suit 
in the Township Court of Kyaiklat for the recovery of 
four months' salary amounting to a sum of Rs. 60. The 
Township Court of Kyaiklat has been invested with 
iurisdiction as a Court oi Small Causes under the 
Provincial Small Cause Courts Act to try suits of a small 
cause nature up to Rs. 100 in value. The learned Town
ship judge correctly recognized that the suit of the 
applicant was of a small cause nature and fell within the 
jurisdiction of his Court as a Court of Small Causes^

* Civil Revision No. 190 of 1936 from the judgment of the Township Court 
of Kyaiklat in Civil Regular Suit No. 27 of 1936.
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and, in fact, the plaint was headed as a “ small cause." 
However, after the defendant-respondent had been 
served with summons, it appears that the pleaders for 
the parties represented to the Judge that the suit was of 
a somewhat difficult nature (which it was not) and that, 
therefore, it ought to be tried in a regular way. In 
consequence of this representation, on the 15th February^ 
1936, the learned Judge passed the following order ;

T he case involves the question of master and sen^’ant, with 
in tricate law points. By consent, this case is transferred  to 
regular side.”

It consequently appears that the learned Judge 
consciously, although aware that the suit was of a small 
cause nature and within the jurisdiction of his Small 
Cause Court, caused it to be tried in his civil Court 
viith regular jurisdiction. There is no provision of law 
which prevents the Judge of a Small Cause Court from 
recording the evidence given at any trial before him at 
full length, or from delivering a full and considered 
judgment such as is ordinarily passed in a regular suit  ̂
and therefore this order of the learned Township Judge 
served no purpose whatever. It was also made without 
jurisdiction, for a Township Judge has no authority to 
order the transfer of a suit from one Court to another^ 
and as it was made without jurisdiction there is no reason 
IVhy any attention should be' paid to it. It is however 
clear that when the learned Township Judge tried this 
suit, and ultimately passed a judgment and decree 
dismissing the plaintiff-applicant's claim, he considered 
that he was sitting as the Township Judge and not as 
Judge of a Small Cause Court.

The main point which has been raised bn this 
application for revision on behalf of the plaintift-appiicant 
is that the Township Court as sacli had no jurisdiction 
to try the suit, and that thero being an inherent wartt
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1936 of jurisdiction tiie proceedings at the trial are a nullity 
and must be set aside. Reference has been made to 
authorities in support of the well-known proposition that 
even the consent of parties cannot give jurisdiction 
where there is an inherent want of jurisdiction, and that 
the proceedings of a Court taken without jurisdiction 
are a nullity and can be set aside at any time. I do not 
propose to quote any of these autirorilies because, in my 
view, the present case is not a case of this nature. 
Learned counsel for the applicant relies on the provi
sions of sections 16, 32 and 33 of the Provincial Small 
Cause Courts Act. Section 16 is in the following terms ;

“ Save as expressly provided by this A ctor by any other enact
m ent for the  time being in force, a suit cognizable by a Court of 
Small Causes shall not be tried  by any other Court having juris
diction within the local limits of the jurisdiction of the Court of 
Small Causes by which the suit is triable.”

A Township Court has jurisdiction under the Burma 
Courts Act to try all suits of a civil nature up to Rs. 1,000 
in value. If it tried a suit in excess of Rs. 1,000 in 
value it would be acting without jurisdiction and its 
proceedings would be a nullity, but that is entirely 
different from the present case. Even allowing that 
the suit was tried by the Tow^nship Court and not by 
the Small Cause Court, it was a suit which the Township 
Court had jurisdiction to try. The effect of the provi
sions of section 16 of the Provincial Small Cause Courts 
Act, in my opinion, is not to deprive the regular  ̂Court 
altogether of jurisdietion in suits cognizable by a Court 
of Small' Causes, but merely to prevent the exercise of 
that jurisdiction by the regular Court so long as there is 
a Court of Small Causes having jurisdiction within the 
same local limits. The provisions of sections 32 and 33. 
of the Act do not appear to me to affect the matter at 
aU. Section 32 merely lays down, so far as it is relevant
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1936to the present matter, that the provisions of Chapters
III and IV of the Act, within which section 16 occurs,

.  . . . .in regard to the exclusion of the jurisdiction of other aramggam
, ■ C h e t t y a k .Courts, apply

“ to Courts invested by or under any enactm ent for the time being 
in force with the jurisdiction of a Cciirt of Small Causes so far as 
regards the exercise of that jurisdiction by those Courts.”

Section 33 lays down that

“ a Court invested with the jurisdiction of a Court of Small Causes, 
w ith respect to the exercise of that jurisdiction, and the same 
Court, u'ith respect to the exercise of its jurisdiction in suits of 
a ciA'il nature w hich are not cognizable by a Court of Small Causes, 
shall, for the purposes of this Act and the Code of Civil Prccedtire, 
b e  deem ed to be difl'erent C ourts.'’

The effect of these provisions therefore is that the 
Township Court of Kyaiklat, udien trying a suit of a 
small cause nature and of a value less than Rs. 100, is a 
different Court from the Township Court when trying 
a suit not of a small cause nature, but this does not alter 
the fact that the Township Court as a regular Court has 
inherent jurisdiction to try all suits of a civil nature up 
to the value of Rs. 1,000* Consequently, if that Court 
by error tries a suit which is of a small cause nature and 
is cognizable by a Small Cause Court exercising juris
diction within the same local iimits, then the proceed
ings of the Township Court are not entirely without, 
jurisdiction and, therefore, are not a nullity. This is 
the view which has been taken by this Court in a number 
of cases which have come before the Court where a 
Township Court having small cause jurisdiction has 
tried a case df a small cause nature and within that 
jurisdieiipn as a-regular suit, and there has been an 
appeal from the decision to the District Court. Itis- 
the view which has ‘been generally accepted by the 
High Courts io inclia. Briefly stated, the propositiom

D u k k l e y .-J.,



is that the character of the suit is not altered by the 
Seal iiiode ill which it is tried. As authorities therefor the

aramugam cases of Shankerbhai and others v. Somabliai and 
che^'ar. Indra Chandra Miikherjee v. Srish
donkleyj. Chandra Banerjee (2) may be mentioned. With due 

respect, tiie point was well stated by a Bench of the 
Bombay High Court in the case of Jodha BitaJ v. 
Maganlal Chhaganlal Desai (3). The Bench, referring 
to a case where a Subordinate Judge who Imd jurisdiction 
under the Provincial Small Cause Courts Act had 
transferred a case to another Judge who had no small 
cause powers, said ;

“ W e do not mean to infer from this that he had  no jiirisdiction 
to tiy  the suit because faiUire to comply with section 16 of the. 
Provincial Small Cause Courts Act seems to ns to be m ereiy a 
defect in procedure in proceeding in a Court o iher than the Small 
Causes Court having iurisdiction to  try the case.’’

That this must be the correct view is apparent from 
the provisions of section 24, sub-section [4), and Order 
XLVI, rule 7, ol the Code of Civil Procedure. 
Supposing, for the sake of argument, it be admitted that 
the learned Township Judge, in making his order of the 
15th February, 1936, transferring this suit for trial from 
his small cause jurisdiction to his regular jurisdiction, 
was acting within his authority, then it is plain that 
under the provisions of sub-section (4) of section 24 of 
the Code of Civil Procedure he would still be trying 
the suit as a Court of Small Causes, for this sub-section 
is as follows :

The Court trying any suit transferred or w ithdraw n under 
this section from a Court of Small Causes shall, for the purposes 

.of such suit, be deemed to be a Court of Small Causes.”

•Order XLVI, rule 7, of the Code makes it clear that 
where a suit which is cognizable ■ by a Court of Small
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(1) 11900) l.L.R. 25 Bow. 417. (2) (1913) I.L.R, 40 Cal. 537.
(3) (1929) 31 Bom. L.R 1307,1309.
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Causes has been tried by a Court which is not a Small 
Cause Court, in contravention of the provisions of section 
16 of the Provincial Small Cause Courts Act, then the 
only procedure which may be taken, to correct that error chettyar. 
is for a party to the suit to require the District Court to j,
make a reference to the High Court, and upon that 
reference the High Court may make such order in the 
case as it thinks fit. This provision clearly siiovvs that 
■the proceedings of the regular Courts although the suit 
has been tried by it in contravention of the provisions of 
section 16 of the Provincial Small Cause Courts Act, 
are by no means a nullity, but may be upheld if the 
High Court considers that substantial justice has been 
done. This is the view which was taken by Nanavati ]. 
in the case of ParsJiotfamdas CJiuiiilal Shah ami another 
v. The Finn of Bhaguhai Nafhtibhai (1), with which I 
respectfully agree. Moreover, whether the present 
application in revision be looked upon as an application 
under section 25 of the Provincial Small Cause Courts 
Act or under section 115 of the Code of Civil Procedure 
the power of this Court to interfere to reverse or vary 
the decree of the original Court is discretionary, and in 
regard to this matter I desire to remark that if the 
contention which has been put forward on behalf of the 
applicant is correct then it would appear that the present 
application must have been made under section 115 of the 
Code of Civil Procedure, although it purports to have 
been brought under section 25 of the Provincial Small 
Cause Courts Act. Learned counsel for the applicant 
is unable to contend that his client has been prejudiced 
in  any ŵ ay by the fact that the suit has been tried as a 
regular suit instead of as a small cause, and it would 
scarcely be possible for either party so to concend as In 
the regular trial they have had a better opportunity of

fl) (1931) I.L.K. 56 Bom. 387, 391.



placing their respective cases before the Court, and also 
they have obtained a full record of the evidence and a. 

arahugam considered judgment. Consequently, I should be 
iinable to hold that it was a proper exercise of the discre- 

DuNKiEv, ]. which is vested in me to interfere in this case on
the sole ground that the Township Court tried the suit 
without jurisdiction, when it has to be admitted that 
neither party has been prejudiced by that action.

[On the facts His Lordship held that the applicant 
could not sue the respondent as he was not engaged by 
him, nor was he in the position of a trustee in a contract 
made for the benefit of the applicant. His Lordship 
upheld the decision of the Township Court in dismissing 
the suit, but on these grounds.]
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APPELLATE CIVIL.
B efore  M r . J u s tic e  D u u k lcy .

P.L.O.P.R.M. RAMASWAMY CHETTYAR
J n l \  27. t ’-

M.S.M. CHETTYAR FIRM.^^
M u tu a l  open c n r r c n t  a cco n n l— ln d e p e n d e n t  o b lig a iio iis  on  both s id e s — O ne  

s id ed  o b lig a tio n — M oneya le n t— P a y m e n ts  by d e b to r  j^rom  t im e  io t im e  
re d u c in g  d e b t— L im i ta t io n  A c t  ( I X  o f  190S), Sch . I ,  a r t .  85.

To he miiteal, witliin art. 85 of the Limitation Act, there must be tra n 
sactions on each =:icle creating independent obligations on the other, and n o t  
m e r e l y  transactions which create obligations on the one side, those on the other 
b e i n g  merely complete or partial discharges of such obligations. Each party 
must be able to say to the other “ I have an account against you.”

H ir n d a  B a sa p p a  G a d ig i M u d d a p p a , 6  Mad. H.C.R. 142, fo l lo w e d ,
C h it ta r  M a l v. B ih a .r i L e d , I.L.R. 32 All. U  ; E b r a h im  M e h te r  v. A b d u lH i iq , .  

S L.B.R. 149 ; G mtcsJi v. G yanti^ I .L .R .  22 B o m . 606 ; N u r a n d a s  v. N is s a n d a s ,.  
I.L.R. 6 Bom. 134 ; Satap jba  v. A n n a p a , LL.R. 47 Bom. 134 ; V e in  P i l la i  v. 
C hose M a h o m e d , LL.K. 17 Mad. 293, referred to.

R .M .A .F .R .M .A r u i ia c lw U a n r C h c t ty v .V .E  R 'M N .  C h d ty , 11 L.B.R. 369; 
distinguished.

*CivirSecond Appeal No. 177 of 1936 from the judgment of the -Djstrict 
Conrt of Pegu in Civil Appeal No. 9 of 1936.


