
poiiit of vieTv, and tliat he ca.me to a correct con- 
■elusion upon the eYidence. Tliey tiiink tliat tlie Jahasdad-
decree of the Judicial Commissioner should be set Khan

aside, and that o f the District Judge restored, abdtjl ”̂ Gh4fuj 
■they will liumbly advise His Majesty accordingly. Ehas-.
The 1‘e.sporident must ])ay the costs before the Jiidi- 
'cial Comrnissioner and here.

.4. M . r .
A'Wpeal accented.

Solicitors for appellants ; T. L. Wilson cf’ Co.

Solicitor for respondent: H. S. L. Polak.
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PRIVY COUNCIL.
■Before L ord  T om lin , Sir L a n celo t Sanderson^ and S ir  

G eorge Low ndes.

SH ALIG R AM  and o th e r s  (D e fe n d a n ts) 1^?.^

Appellants -Jqine 26.
versus

C H A R A N JIT  LA L (P l a in t if f ) Respondent.
-Ois Appeal from tiae Court of the Jis^icia! Ctsmm issioaers Norlli-Wes^

Frontier Proriisce.
p. C. Appeal No. 3 of 1929.

N.-W. F. P. Civil First Appeal No. 143-12 of 1?22-
I lin d u  Lmv— W il l — C onstruction— -Devise to W id ow s and

'Son'‘s W id ow — H eirs  ( W a r i s )— A bsen ce o f G ift  over.
A  Hindu testator by his will, after devising' a liouse to 

'iis  daug^liter for lier life^ provided tia t liis property slioiiM be 
•divided into tliree shares, and tliat his two widows and the 
widow of his îson, who was childless, should he heirs {tcaris}.
The will contained no gift over upon the death, of the widows.

I ld d  that the intention of the testator was to confer upon 
'each of his two widows and his daiighter-in-law full proprie- 
■■tary rights in a one-third share in the residue of his estate.

Bhaidas Shivdas v. Bai (rtiZaZ? (1)̂  followed. Rama- 
^ohandra Ilao v. H.amachandra Rao (2), e'Kplaiiiing SurajThdni 
V. Rabi Naih Ojlia (S), referred to^

(1) (1921) I. L. E. 46 Bom. 153: L. E. 49 I. A. 1.
(2) (1922) I. L. R. 45 Mad. 320, 327, 328; L. R. 49 I. A. 129, 135.
<3) (1907) I. L. B. 30 AU. 84; L. R. 35 I. A. 17.



1930 A ffea l  (No. 3 of 1929) from, a decree of the J'udi-
SsAMG E a m  Commissioner, N.-W. F. P. {July 25, 1927) revers-

'y- ina a decree of the Subordinate Judge of Peshawar

Tlie above named respondent and anotlier,, since 
deceased and represented by tlie respondent, broiiglit 
a suit claiming certain movable and iBimovable pro
perty, a,s nearest reversionary heirs o f one M u!
Chaiid, upon the death ô f his last surviving widow 
Sahih Devi.

The substantial question arising upon the appeal 
was whether a will o-f Mnl Chand. conferred upon his 
two widows and his daughter-in-law absolute interests- 
or only life  interests.

The terms of the will, according to the official 
translation, appear in the judgment of the Judicial 
Committee. The word translated as “  heirs in the 
clause to be construed was “ v/aris.”

The Judicial Ccrninissioner, by a judgment 
delivered on April 10, 1924, held (reversing the. trial 
judge), that the testator’ s widows and daughter-in- 
law took onty life interests under the will. The. ease' 
was remitted to be dealt with upon other points. The' 
Subordinate Judge made a decree alloAving the plain
tiff’s claim in pa,Tt only: upon an appeal b j  the plain
tiffs the Judicial Commissioner varied that decree 
a decree of July 25, 1927, now appealed from,,,

D u n n e  K. C. and W a l l a c h  for the appellants;
: Upon the true construction of the v/ill' the testator’s" 

widows and daughter-in-law took absolute interests 
the plaintiffs accordingly had no title. The Board has 
held that a devise to a person, including a devise to the 
testator’s w îdow, as “ malik eonfers an absolute in™-
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terest^ LfjUt Mohan Singh Roy y. Chukkmi Lai Roy ^
(1), ¥  fit ell (Jluind y. R v-v Ciiand (_2), SJuiidas bM.ijd(i,s h,am
Y. Bad Gulah (3). Here the word waiis ”  was used.
It has been held in Bombay that the use o f that word 
has tlie same effec t̂ as where “ iiialik is used:
Clmnilal v. Bai Midi (4). The terms of the will were 
o f sufficient amplitude to pass full proprietary rights ;
Suraj7mm y. Raoi Nath Ojha (5), Raviachmidra 
Rao' Y, Ramachci'iidra Rao (6), SasiniaM' Chowdjmrain 
Y. Shih Naraycm. Choivdh-i(ry (7). It was held by 
Mitter J. in liollmiy Koaer y . Lucdimee Pershad (8) 
in 1875, that it is not part of Hindu law that a. g ift 
to a female cp„xries only an interest eqiiiYalent. tO' a 
w idow 's estate. That Yiew appears to liaYe been 
departed from in certain latei* decisions in India, but 
has been reaflinned in effect b3̂ the decisions of the 
Board nientioned. Apart from  the terms of the 
clause in question the will shows that the testator in 
tended that his widows and da,ughter-inrla.w should 
take absolute interests. In the case o f  his dangliter 
he in express terms limited her interest in the house 
to her life ; the earlier will also shows tlmt the testator 
when lie so Yuslied limited the interests given to life  
interests. No provision was made for the deYoliition 
of the property on the deaths of the widows or the 
daughter-in-law.

D e G rijytheb . K . C . and F ortune fo r  the res
pondent. The will should be construed in the light

(1) (1897) I. L. n . 24 Gal. 834: L. R. 24 I. A. 76.
(2) (1916) I. L. E,. 38 All. 446; L. B. 43 I. A. 183.
(8) (1921) I. L. R. 46 Bom. 153: L. R. 49 I. A. 1.
(4) (1899) I. L. R. 24 Bom. 420. , . '
(5) (1907) I. L. R. 30 All. 84-. L. R *35 I. A. 17.
(6) (1921) I. L. R. 45 Ma,d. 320, 327, 328: L. R. 49 I. A. 129, 13S.
(7) (1921) L L. R. 1 Pat. 305; L. H. 49 I. A. 25.
(8) (1875) 24 W. R. 395. ^



J930 of the ordinary notions and wishes o f Hindus; among 
SiUii^E-AM Hindus women ordinarily do not take an absolute 

■■y. estate and a Hindu ordinarily wishes that his pro- 
€h1banjit g}ioiild remain in his own fam ily: Mahomed

Shimsool Hooda v. Slieiuukram (1), RadJia Prasad 
Midlich V. Ranimani Dassi (2). The use o f the word 
“ malik ”  does not by itself show an intention to give 
an absolute estate: Amarendra Nath Bose v. Shum- 
dhwniJJasi (3). The decisions of the Board referred 
to for the appellants do not establish the co'iitr-ary. 
I f  in Chunildl v. Bai Midi (4), it was held that the 
word waris meant the same as malik the deci
sion was erroneo'us. W aris means merely 

lie irs /’ and the intention of the will was that the 
testator’s widows and daughter-in-law should take 
•such interests as they would have i f  they succeeded 
upon an intestacy. In Raghunath Prasad Singh v. 
Beauty Commissioner, Partahgarh (5), a will by which 
a Hindu provided that his nephew should be his 
''h e ir  and successor was construed as giving him 
an absolute estate, in spite o-f certai/n restrictions in 
the will, on the ground that a male heir takes an
absolute estate. It  follows that a. gift to a fem.ale

as heir carries only a life  interest. The effect of 
the decision in Surajmani v. Rahi Nath Ojha (6) and 
Bkaidas Shivdas v. Bai Gtdah (7), as explained in 
Rmnachandra Rao v. Ramaohandra Rao (8), is that i f  

 ̂ «a. g ift in a Hindu will to a woman is expressed in

(1) (1874) L. R. 2 I. A. 7, 14, 15.
(2) (1908) I. L. H. 35 Cal. 896: L. R. 35 I. A. 118.
(3) (1909) 14 C. W. N. 458.
(4) (1899) I. L. R. 24 Bom, 420.
(5) (1929) I. L. R. 4 LucE. 483; L. B. 56 I. A. 372.
(6) (1907) I. L. E. 30 All. 84; L. R. 36 I. A. 17.
(7) (1921) I. L. R. 46 Bom. 1S3; L. R. 49 I. A. 1.
(S) a932) I. L, R. 45 Mad. 320, 327, 328: L. R. 49 I. A. 129, 135.
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1930words wide enoiigli to give lier 3,11 absolute estate, slie ___ _
lias a power of alienation without further express Silclig Eam 
words. The decisions did not affect the authority of 
earlier decisions in India tliiit a devii ê to a woma,n. 
more especially i f  she is the testator’s wido\Y, gife her 
■only a life interest unless there ea’e express words show
ing a wider intention. Among those decisions are : 
Klioonjhehari Dhur v. Premclumd Butt (1), Hirahai 
V. Lakshmihai (2), Seshayya v. Narasammci (3)u Jamnci 
Das V. Ramautar Fande (4). In any case the will 
should be construed, according to the view- of the law'
-at the date when it was made.

D u n n e  K. C. replied.

The judgment of their Lordships ŵ as delivered
h y ~

S i r  L a n c e l o t  S a n d e r s o n — This is an appeal 
by the defendants in the suit against a decree o f the 
Judicial Commissioner of the North-West Frontier =
Province, dated the 25th o f July, 1927, which reversed 
■a decree of the Subordinate Judge of Peshaw^ar, dated 
the 1st of July, 1926, and decreed the ma.jor portion 
o f the plaintiffs’ claim.

The suit 'was brought by Sukani Chand and 
'Charanjit Lai, alleging that they were the rever
sionary heiTs o f one Miil Chand and that on the 
death o f his last surviving widow. Mussavnmat 
Sahib Devi, they were entitled to recover possession 
o f the properties specified in the plaint, which they 
alleged were in the possession of the defendants, and 
which were originally the ancestral property of the 
said Mul Chand. Hukam ( S k m i A l i f e  ^

a) (1880) I. L. E. 5 Cal. 684. (3) (1899) I. L. 22 Mad. S57.
i{2) (1887) I. L. R. 11 Bom. 573. (4) (1904) I. L. R.. 27 AH. 364.



1930 and is now represented by Mussammat Sitan Devi ,̂ the-
ShaliT eam  second respondent.

^HAEAwiT L a l  defendants claim title to the said properties
by transfer either “ inter vivos ”  or by will from the
said Mussammat Sahib Devi.

Mul Chand was a Baha or Hindu priest, who- 
lived in Peshawar city, and the properties in suit 
consist chiefly of houses in Peshawar city and some 
revenue-free land near Peshawar, the revenue of 
which had been assigned by Government to a shrine 
known as Devi Dawara.

The Subordinate Judge who tried the case in the 
first instance dismissed the plaintiffs’ suit with costs.

The plaintiffs appealed: to the Court o f the
Judicial Commissioner, who allowed the appeal and.
remanded the suit to the Subordinate Judge for the- 
decision of certain issues which the Subordiniate' 
Judge had left undecided.

On the further hearing on remand the Subordi
nate Judge made a decree in favour of the plaintiffs 
for possession of one-third o f the properties numbered'
3 and 11, and for redemption o f the mortgaged pro
perty numbered 8, on payment o f the mortgage money 
and costs and the amount spent in reconstruction o f 
the property after a fire, namely, Rs. 5,749. The 
suit with respect to the remaining property was dis- 

: missed.
The plaintiffs again appealed to the Court of the 

Judicial Commissioner, who made a decree in their 
favour for possession of the properties numbered 1 , 2, 
3, 4, 6, 10 and 13 with Jaair— and for redemption o f  
the property numbered's on payment of Us. 3,695. 
The said sum of Bs. 3,695 was sufficient, in the opinion- 
of the Judicial Commissioner, to cover the mortgage.-
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1930:iaonî .y, tiie interest tliereon and the enliaiiced value 
caused by tlie reconstnicticm of the property after the Shalig Ram 
fire. The remai.nder of the plaintiffs’ claim was dis-^ „

. . UHAEANJIT TjAI.
missed, and the Judicial Goinmissioiier directed that 
the phiiiitiffs sh.oiil.cl reciwer costs on the properties 
which they had won arid pay costs on, those which they 
had lost from a,iid to the defendants, who were in 
possession.

From this decree the defendants have ap|>ealed to 
His Ma jesty in Council.

A t  the hea.rin,g of tlie a.ppeal before the Board the 
learned Counsel for the plaintiffs did not rely on the 
contention of “ res jurmata ”  which was raised in the 
Court of the Judicial Comjoissiotner. Their Lord- 
ships, for reasons which need not be set out, are of 
opinion that the learned Counsel was right in adopt
ing that course.

The questions in the a^ppeal relate to the wills o f 
Mul Chand, and before dealin^g with the points relat- 
in.g thereto it will be convenient to set out the follow
ing pedigree, w^hich shows the relationship existing 
between the parties :—

B a BA T H A K D B .  SA^iT.

UOL. X l]  LAHORE SERIES.

 ̂ — ----------------------------------------------------------------------------------------

Eat a Glifiiii Shem Da?. Bui Jai Gopal.

BaljaM ineal Siiiti.

^

I'abft H'Dkfim Chand B>iba Clinrimfit Lai
(Plaintiff I) (Plaintiff U).

fdied December, 1928).

Hokam Doiri^Bnba nl Cliand s=: J/L Sahib Devi
(died Sept., It92). \ (died 30-7-1891). (died 21-10-191S),

_ _ _  mDargi m  SuTib Bevi.
Mt. Goman—Eadhii Kisban

Idied Sppt.j
(died

Fl3!5li<y Ram
; 190 1 ). Sundar ! 'a s = :J / i .  Lacbini (Defeirdavji I ) .

(pTedecpflSPd d̂ied j
Mai Chand). ISO'T).' Barlri Nsfh

(Liefeodaat II).



1930 Mill Chand died on tlie 30tli of July, 1891.
Shali^ R im There is no doubt that Miil Chaiid oa tlie 19th of

July, 1891, made a will, which was duly registered on
0E ^ «IT  20th of July, 1891.

It was alleged by the defendants that he made a 
second will on the 26tli of July, 1891. This will waS' 
not registered.

It was contended on behalf o f tlie plaintiffs that. 
there was no proper proof of the second will, d.ated 
the 26th July, 1891, and it Ŷ rill be convenient to deal 
with this contention at once.

A  document which purported to be a eopy o f that, 
will wa.s produced at the trial.

Both the Courts in India came to the conclusion 
that the aforesaid document represented the will of' 
Mill Chand.

The original will was alleged to have been lost, 
and their Lordships are of opinion that there was 
evidence which 'would entitle the Courts in India to- 
arrive at the above-mentioned conclusion, and they 
see no reason for interfering with their finding in this'̂  
respect.

This appeal, therefore, must be considered on the 
assumption that both the wills were duly executed by 
the testator, Mul Chand, and that the terms thereof 
a^e contained in the two documents oni the record.

The main question relates to the construction O'f 
the will of the 26th July, 1891.

 ̂The defendants’ case, stated briefly, was that Mul 
Chand, on the true construction of the will, conferred 
full proprietary rights  ̂on his three devisees, mz., Ms 

 ̂ Hukam Devi an^ Sahib Bevi; and his-
son's widow Lachhmi, in the shares devised to them.
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On thfi otlier liaad^ the coiiteiitioii of the plaintiii’s was 1930 
to the efi'ect that on the true construction o f the will Bam

each of the three above-mentioned bodies was gh'eii ^^aeanjit Lai. 
estate for life iiiereiy and not an absolute estate.

The deterniiiiation of this questioii depends upon 
the true coiistmctioii of the will of the 2Cith July,
1891. The earlier will, viz., that of the 19th July- 
1891, was relied upon for certain purposes, f3.g., for 
the. purpose of showiBs; that the testator, wKeii so 
minded, knew ho'w to confer an, absolnte and a limited 
interest in his property. For the present, however, it 
is not necessa,r}' to set out in detail the terms of the 
earlier will.

The translation of the material parts of the will
of the 26th duly, 1891, is as follow s:—

To-day, 12th Sawan 1948. Sant Baha Mooi 
Cha,.nd being in full possession of his- senses, has re
corded. as follows :—

'■’ I (Narinjan Das) have wTitten down from his' 
dictation the method o f disposal o f Hs estate, Ms 
belongings, his ornaments and his property to whom
soever it is to be given.

“ Land Revenue recoverable from the Zewdndars 
in respect of Muafi for the last three years {vide the 
detail given below^)/’

The will^then sets out a detailed description o f  
the various properties, both movable and immovable.
This is followed by a paragraph relating to the testa
tor’ s younger daughter Durgi and her mother Sahib, 
which is as follow s:—

'‘ Us. 500 to be kept in deposit for the younger 
daughter. One house known as^Bawa Sunderwala to

• be given to younger Mata Sahib Bevi; who. shall 
realize the rent thereof, as also the interest on Bs 600,
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BSCI ghe is the oAvner during the lifetime of the: girl.
BHAiia Eam Otherwise no concern. I f  she lives in the house, 

 ̂ whether at Peshawar or I.ahore, she will get food
CfHAEAN'JIT LAL.  ̂  ̂ „ ,expenses. She should inainta,in herseli on presents. 

I f  she goes to her parents’ house for good, she shall 
receive rent of the house only- R-s. 500 shall be kept 
(in deposit) if it is found to he surplus amount after 
meeting our expense.*?.”

The will then recites th.a,t a small house has been 
gifted by the elder Bciwa to one Bihl Lali, and that 
another house occupied by Narshingh Das and Shalig 
Ram Chibber has been given to them.

Details of the muafi are set out, and then comes 
the important clause, which is as follo^vs:—

“ As regards the detail o f shares there shall be 
three equal shares. Elder 3M a , younger Mala, and 
the wife of Sundar Bawa, the three persons are the 
heirs to w^hatever is left from the ^property after 
meeting the expenses. The produce of the mua-ji shall 
he realised by Narshingh Das, Shalig Earn."’

The elder Mata was Hukam Devi, the younger 
was Sahib Devi, and the wife of Sundar Batva was 
Laohhrni.

The SuboTdinate Judge held that Mul Chand by 
his will had bestowed absolute ownership in the 
residue of his estate on his widows and daughter-in- 
law Lachhmi.

The Judicial Commissioner held that under the 
will of the 26th July, 1891, the widows and Lachhmi 
took a limited interest only. Hence this appeal by 
the defendants.

The mtention o f  the testator must be gathered 
from the terms of will, reading it as a whole, and not 

: iBueh/assistance is to he gathered from the nnmerons



cases which were cited to th e  Board, and in which the 19B0
terms’ of the wills under consideration differed from
the terms of the will in the present appeal.  ̂ v.

It is, however, desirable to observe that at one 
time it was held by some of the Courts in India that, 
under the Hindu Law, in the case of immovable pro
perty given or devised by a husband to his wife, the 
wife had no power to alienate unless the power of 
alienation was conferred upon her in express terms.

It has been held by decisions of this Board that 
that proposition was not sound, and that—

“ If words were used conferring absolute owner
ship upon the wife, the wife enjoyed the rights of 
ownership without their being conferred by express 
and additional terms, unless the circumstances or the 
context were sufficient to show that such absolute 
ownership was not intended.”

See Bhaidas SMvdas v. Bai Gulab (1 ). See also 
Ramachandra Rao v. Ramachandra Rao (2), where 
the decision in Surajmani y. Rabi Nath Ojlia (3), is 
referred to and explained.

In their Lordships’ opinion, the intention of the 
testator in this case was to confer upon each, of Ms 
two widows and his daughter-in-law Lachhmi full 
proprietary rights in a one-third share of the residue 
of the estate comprised in his will of the 26th July,
1891.

Their Lordships have arrived at this conclusion 
on consideration of aU the terms of the will.

It is material to notice that the testator nominat
ed as hisi heirs not only his two widows, but also his 
daughter-in-law Lachhmi; that all three were put in

<1) (1921) I. L. R. 46 Bom. 153, 159; L. R. 49 I. A. 1, 7 ~
(2) (1922) I. L. R. 45 Mad. 320, 327, 328: L. R. 49 I. A. 129, 135.
(3) (1907) I. L. B. 30 AU. 84: L. R. 35 I. A. 17.

, D -
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1930 tie  same category as “  heirs,”  and that the words 
Shaij^ B am conferring the g ift are sufficient to confer full

rights of ownership.
LHA.1ANII1 ,AL contained no provision for dealing with

the properties after the deaths ’o f the three devisees, 
and in their Lordships’ opinion there is nothing in 
the circumstances or in the context to indicate that it 
was the testator’s intention to limit the estate of any 
of the three persons to a life estate or to a limited 
estate similar to a " widow’ s estate ”  under the law 
of inheritance.

Their Lordships therefore are unable to adopt 
the construction placed on the will by the learned 
Judicial Commissioner.

This decision is sufficient to dispose of the appeal 
and it is not necessary for their Lord'shipa to deal 
with the further question whether there was valid 
necessity for some of the transfers by Sahib Devi as 
e.lleged by the defendants.

The result is that the appeal must be allowed 
and the decrees of the Judicial Commissioner must be 
set aside and the decree of the Subordinate Jud^e, 
dated the I7th October, 1922, by which the plaintiffs’ 
suit was dismissed, must be restored.

The plaintiffs must pay the costs of the defendants 
in this appeal and in the Courts in India.

Their Lordships will humbly advise His Majesty 
accordingly.

;o;' . A . M. T.
A ppeal accepted.

Solicitor for appellants : H. S, L. Polah.
Solicitors for respondents : Kimler, Bull, Bow-
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