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Before SJiadi L a i C. J .  and Ahdul Qadir J .

JAG-AT SINGH a n d  o t h e r s  ( D e f e n d a n t s )  1930
Appellants 

versus
ISH A E  SINGH (P l a in t if f ) Respondent.

Civil Appeal No. 260S of 1927.

Custom— Adoption {under PunjaJj Customary Law)—  
iDliether debars adopted son from  succeed,in\g collates'ally i'ii. 
his natural family in the jjreseiice of his JiMttral brothers.

H eld, tliat a person appointed an lieir under tte custom** 
ary law of the Punjab is not delaarred from siieceediiig col» 
laterally in his natiiral family in tlie presence of liis natural 
IjTothers, altlioiig'h lie cannot compete with tliem in tiie 
matter of succession to tlie estate of his natural father,

M ela Singh v. Giirdas (1), referred to, also llattigan’s 
Customary Law, articles 48, 49, and Craik^s -Manual of Cus
tomary Law of the Amritsar District, question 89, and 
Vaislmo Ditti v. Rameshri (2).

Second afpeal from the decree of A . L. Gordon- 
Walker, Esquire, Dist?iet Judge, Amritsar. daUd the 
16th August 1927, affirming that o f Lala 'Gi'ifan 
Chand Balil, Subordinate Judge, 4th Class^ Amritsaf, 
dated the 1st March 1927, decreeing the flainMff's 
Suit.

F akir Chand and S. L. P ijri, for Appellants. 

jAGiV  ̂ Nath BhANDARi, for Respondent.

A bdul Qadir J .— The facts of tlie case wMcli a 'bdulQabibJ. 
have gayen rise to this second appeal are briefly as 
follows

The plaintiff Ishar Singh, along with his hiother,
Kaia Singh, sued for a declaration that they ivere 
entitled to a share in the lancî  of their cousin, A rj an.

(1) (1922) I.L.B ’ 3 Lah. 362 (F.B.). (2) (1929) I.L.E. 10 Lah. (P.O.)^



Singh, who died childless. The suit was resisted by 
J^GAT S in g h  Jagat Singh and others, sons of the brothers the
Ishab,*̂Singh urged that Ishar Singh had been adopt -

-----  ed by his maternal' imcle, Wasakha Singh, and was
A bdtjlQa d ib  J , from siicceef'^ing coliaterally in the family

of his natural father, on account o f the said adop
tion. The Subordinate Judge, fourth class, Amritsar, 
decreed the claim of Kala Singh, but held that Ishar 
Singh had no right to the property. Ishar Singh ap
pealed to the District Judge, who remanded the case. 
The Subordinate Judge, who succeeded the officer who 
had previously decided the case, decreed the suit, as 
he held that the onus was on the defendants to show 
that Ishar Singh was debarred from succession in the 
presence of his nephews and that they had not quoted 
a.ny instance to prove the alleged custom. The de
fendants again appealed to the District Judge, who 
dismissed tlieir appeal. This second appeal was then 
filed by the defendants, with a certificate under sec
tion 41 (3) o f the Punjab Courts Act, that it involved 
a question of custom. It came up for hearing before 
Mr. Justice Jai Lai, who was inclined to hold that 
the status of an adopted son having been clearly de
fined in Mela Singh y. Gurdas (1), this appeal must 
fail on the question of the general custom of the Pro
vince, but he referred the matter to a Division Bench, 
in view of the general importance of the^questiion in
volved, that is, “ whether an adopted son under the 
Customary Law of the Province is entitled to succeed 
collaterally (in his natural family) in the presence of 
his natural brothers.^'

Before the Division Bench., Mr. Fakir Clmnd has 
the case for the appeillaats and Mr. Jagan

 ̂ I.'X/B/sLsli.:362,a^
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Nath. Bliandari for the respondent. Stress is laid by
Mr. Fakir Chand on the wording of Article 48 of j ^gat Sin-gh
Ratti'gan’ s Digest, which savs that an heir appointed,

1 . , , . , / 7 • 1 1 M .1 IsHAE. S i n g h .in accordance with x^rticle 47 (which describes tne ___
r.anner in which customary appointment of an h e i r  ApdulQadie J. 
may be made), “ does not thereby lose his right to 
fiucceed to property in Ms natural family, as against 
collaterals, but does not suceed in the presence of his 
natural brothers/’

It is urged that this rule should be strictly inter
preted and &. person so adopted should be held to be 
precluded from succeeding to property in his natural' 
family, in all cases where his natural brothers are 
present. It is contended, on the other side, that the 
proper and reasonable interpretation of Article 48 
would be that a son adopted by another cannot sneeed 
to the property o f  his natural father in the presence 
o f his natiiral brothers, but would succeed to any 
property that may be left by a collateral o f his natural 
father even in the presence o f his brothers. Mr.
Fakir Chand refers to Craik’s Customary Law of the 
Amritsar District, where, in answer to question 89; 
all tribes, with the exception o f Brahmans and Khatris  ̂
are said to have answered that an adopted son loses 
his right to iliherit from his natural father “ even i f  
the latter dies without leaving other sons.”  He goes 
on to say that their Lordships of the Privy Council 
have laid down in Yaishno Ditti v. 'Mamesliri and 
others (1) that manuals of customary law, prepared 
in accordance with the riwaj-i-am hm^^ by authority 
for each district, stand on much* the same footing as 
the riwaj-i-am, as evidence o f custom, and that there
for© Craik's Customary Law furnishes valuable
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eyidence of tlio custom prevailing in Amritsar Dis-
J a g a t  Singh trict. WithO'Ut differing iii! any w aj from tlie general

expression of opinion in 'Vaw/mo Ditti v. Rcm.eshri 
ISHAS, S in g h . \  ”

___  and others (1) as to the value of such manuals, I must

.^18 INDIAN LAW REPORTS. [TO L. XI

Abdul Qabih J. say that, on this particular point, the riiamial cited by 
the counsel for the appellantvS, states the proposition 
too broadly to be accepted as correct, inasmuch as it is 
materi'klly at variance with the view embodied in 
Article 48 of Rattigan’s Biggest, which clea,rly gives 
an adopted son the right of succession to his natural 
father’s property, when there are no natural brothers 
in existence. Article 48 may, therefore, be taken as 
a more reliable basis for decision in a case like this.

As regards the meaning which Mr. Fakir Ghand 
seeks to place on Article 48 of Uattigan’ s Digest, 
I  think valuable help can be derived from a consider a-, 
tion of the probable reason underlying the rule of 
custom as stated in that Article. It is recognised as 
a general rule that an appointed licir does uot 
altogether sever his relations with his natural family 
and is not completely transplanted into the family 
of his adoptive father. He retains the right to suc
ceed, to the property of his natural' father a.s against 
collaterals. .However as it was presumably felt that it 
would give him an undue advantage over^his brothers 
if he succeeded to the property of his adoptive father, 
as well as to that of his natural father, in the presence 
of his brothers, an exception was made in favour of 
the brothers, but the exception was probably meant to 
be confined to the property inherited from the natural 
father, because his collateral succession rests on 
different footing. For that purpose he has ordinarily 
no status in the family of the adoptive father and he
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cannot succeed collaterally in the latter fam iljj 1930 
according to the rule embodied in Article 49 of
Rattigan’s Digest, which runs as follows ;—  w.

1 I . • IS^AE SlWGW.Nor, on the other hand, does the heir acquire a
right to succeed to the collateral relatives of the person. Abpul Qadie J. 
who appoints him, where no formal adoption ha..s 
taken place, inasmuch as the relationship estab
lished between, him and the appointor is: purely per
sonal one. ’ ’

No doubt Article 48 is somewhat niihappily 
worded, for the purposes o f the rational and eqidtaHe 
meaning which I  am placing on it, but any other 
construction of it would be extremely inequitable.
Mr. Fakir Cha.nd was asked if he knew any decided 
case in which a person adopted according to the Cus
tomary Law of the Punjab and deprived of collateral 
succession in his adoptive family, had been debarred 
from coliateral succession in his natural family, be
cause of the presence of his natural brothers and he 
was unable to do so.̂

I  hold therefore that the reservation at the end 
of Article 48 as to the appointed lieir not succeeding' 
dn the presence of his brothers refers only .to M.s ' 
succession to his natural father, but does not apply to 
cases of coyaterai succession in his natural family.
This appealj therefore, fails , and is dismissed with 

..costs,:

Shadi Lal C. J .— The question for determination S sa b i liiL 
in this appeal is whether a person appointed an heir 
under the Customary L a w o f the Pun jab is. debarred ■ 
from succeeding, to the estate o i  his'colfeteral relative: , 
in the natural family in ' the presence' o f' his .natTiml 
br<?thers. It has been repeatedly laid down that the 
customary appointment o f ai! heir does not involve the ̂ ■



1930 traiisplaiiting of tlie lieir from one family to another. 
Jag4t™Singh kinship with the natural family is not dis-

solved, and the fiction of blood relationship with the 
IsHAR Singe, jnembers of the new family has no application to the 
Shadi L a l  C.-J. appointed heir. The relationship established between 

the appointor and the appointee is a purely personal 
one and does not extend beyond the contracting parties 
on either side— vide, inter alia, Mela Singh v. Gurdas 
(1) •

It is, therefore, clear that the appointed heir does 
not cease to be a member of his natural family and does 
not lose his right of succession in that family. His 
appointment as an heir, however, confers upon him the 
right of succeeding to the estate of his adoptive father; 
and it was, therefore, considered unjust that he should 
be allowed tO' compete with his natural brothers in 
the matter of succession to the estate of his natural 
father. Equity and justice demanded, that he 
should not succeed to the property o f his natural 
fcither in the presence'of his na,tural brothers, and an 
exception was grafted on the general rule allowing 
him to succeed in his natural family.

This exception has, however, no application to the 
case of a, succession to the estate o f a collateral in the 
natural family; because it is common ground that the 
appointed heir has no right of succession to* the collate
ral relatives of the appoinitor. Neither the nature o f 
the relationship created by the appointment of an 
heir, nor the rule of equity can be invoked to support 
the contention that the appointed heir, who does not 
siicceed to the estate of the collateral relatives o f the 
appointor, should be deprived of his right of succes- 
sien. to a collafceral in*the natural family, merely be
muse he has got his natural brothers in that family.

(1) (1023) I. L. E. 3 Laix.~3 '̂ 7' .7 ;̂̂
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I -would, therefore, affirm the judgment of the 
District Judge and dismiss this appeal -\Tith costs.

(7.
A.f'peal dismissed.
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B efo re  B roadw ay and Tapp JJ.

LAGHHM AN DAS (Defendant) Appellant 193d ■
Dersus ® — ”

INTIZAM IA COMMITTEE of GUEDW ARA of

CH AR AN KxANWAL a n d  o t h e r s  ( P l a i n t i f f s )

Respondents.
Civil Appeal N0. 413 ®f 1928.

Sikh Gurdwams (Punjab) Act, Y l l l  of 192S, section 38 
•— Proceedinijs im dcr— ifhetlier sn its— Valuation o f.

Held, that althoiigli a proceeding under section 28 of tlia 
Sikli Gurdwaras Act is treated as a suit, it was not the ia» 
teiition of tlie Legislature to enable | laintift's to fix moTe or 
less their own value on sucli proceedings in order to enhance 
ilie costs incurred.

First appeal from the decree of Sardar Seivanim 
^Singh, District Judge, IIosMarpw\ dated th& 17th 
Noveni'her 1927, decreeing the plairhtiffs' siiit.

Nihal S in g h ;  for Appellant.
C h aean  S in g h / fo r  R espondents.

B r o a d w a y  J .—-On the 28th of April 1926 a. Beoadiyat' J.
Mtuated in village Kiratpur in the Fna 

Tahsil of theTloshiarpur District was notified as a 
Sikh Gurdivara imder the Sikh Gurdwaras Act o f 
1925. On the 17th of September 1926 another noti-, 
fication was issued publishing a consolidated list con
taining the description' o f ■ the  ̂ property' ■ of; ::the 
Gurdwara together with ali th© necessary boundaries ; 
thereof . On the 30th o f May 1927 another notifica
tion was issued (No. 125-G.) in which it was declared, 
under section 5 (S) of the i^ct, that no claim to any


