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'  I in list, therefore, hold that the niortga,ge in 
favour of the plaintiffs raiist have priority over the 
mortgage in favour of the appellants.

1930

E alli 
BaoTHSES

The last point was not ultimately pressed by the Pitf.iab
learned coiinsel for the appellants as it was ascertain-

. jjAK-K, L im it e d ,
ed that tne properties at Delhi as well as Ivaraciii —_  
had been sold and the total proceeds had been fonnd to Bhidi: 
he insnfficient to satisfy the plaintiff’ s claim.

On the above findings this appeal fails ahcl iimst 
be dismissed vjjth eO'Sts.

A ddison J ,— I coiicnr. Abbisos J,.

,.V. F. E,
Appeal dismissed.

APPELLATE C!¥1L.

Before Tek Cliand and A glia  H a id a r 'JJ-,

D YA L DAS~CHANAN DAS ( P l a i n t i f f s )  

Appellants 
versus

H A R K IS H A N ’ SINGH a n d  o t h e r s  ( D e f e n d a n t s )  

Respondents
Civil Appeai No. S40 o f 1924.

^ i j e — Promissory note given for part of - purchase-money 
— whether ^ n d o r  has' lien &n the pro'perty for amount due 
on the prom-'.ssory -note— Mesne -profits— Transfer of Froperty- 
A ci. I V  of 1882, sectio-n O’j  (4) (h) and (6) (b)— ichetheT can 

fmrn wlten equilahle.

Tlie flefeudant entered into a contract to sell certaiii 
iiiortg-ap'erl property to tlie plaintiffs but, as the mortgagees 
were not parties to t ie  contract and the anioimt due to tkeni 
c-oiild not ]}e determined witli certainty, 10,000 of tlie piiT- 
cliase pnee was left witli tlie yen dees, who also exeented 
proiiote ill favour of the defendant for Rs. 9,776-14-0 of tlie 
piircliase price, it being specifically agreed that if anything

19313 ■ 
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B t a l  D a s - 
•Cmanan Bab 

w.
H askishast

SlWGH.

1930 Blare t l ia n  B s .  1 0 ,0 0 0  liad to  "be paid to  t l ie  m o rtg a g e e s, t t a t  

su m  T\ 'o iiId  be deducted f ro m  t l ie  a m o u n t due on t l ie  p . io n i is '  

s o ry  .note, tlb.e l)a,la iice to be m ade o ve r to t l ie  ven.d,or. O n 

l)i'ea.x;li b y  t l ie  d e fend a nt i l ie  p la in t i f f s ’ s u i t  f o r  p o sse ss io n  w as 

decreed on p a ym e n t o f a su m  ii ic d u d iiig ' t l ie  a 'm o u iit o f th e  

p ro n o te .

■ Held, tliat in  the ahsence of a ■stipulation to the eon+rai’j  
i l ie  parties m u s t  he taken to have c o n te m p la te d  that the so- 
called p ro m is s o ry  note sh o u ld  se rv e  as c o lla te ra l s e c u r it y  fo r  

th e  x iiip a id  p a rt  o f th e  p u rc h a se  m o n e y ; a nd , as i t  i?avS a p a rt  

o f the c o t is if le ra t io ii fo r  th e  sa le , t l ie  y e n / lo r ia d  a l ie n  fcsr 

the amount secured by it on, the property sold, and was under 
no o b lig a t io n  to sue se p a ra te ly  fo r  th e  rec oYexy o f th e  aTO O iiiit 

o f the p ro n o te .

Vellayappa CfieUiar v. Naroi/anan CTiefti/ar (1>, an'l 
(joiir’ s Law of Tomn^fer in Bfitish Jndia, Volume I, 780,
referred to.

Held further, that according to the ordinary rule ein- 
"bodierl in section 55 (4) (b) and (6) (b) of the Trsjisi'er >l 
Property Act, the vendor -was liable to pay to the vendee 
mesfie profits for the period that had elapsed bet\feen tli9 
date when possession should have heen delivered and whea 
it was actually delivered aaid̂  as against thrSj tKe vendee 
was bound to pay to the vendor interest on the unpaid pur
chase money.

But, that the above rule is not one of iiniversai applica
tion and that, where it might result in injustice to on^ oe 
other of the parties, the Courts are free to depart from it and 
ahoiild endeavour to meet the equity of the case by pa.~sing 
such order as might be just and fair in the circumstances.

. Burto7i Y. Todd, Tier Plumer M. B . (2), referred to.

y Fir St appeal from the docree of Lala Jaswant 
Taneja, Senior Suhordmate Judge, LyMljn^r, 

$ist Janmry "' 1 9 2 decreeing the plaintiffs\
suit.

(1) (1913) 18 I. C. 81.' (2) I Swanst, 356.



M o t i S ag ar  a n d  R a m  C h a n d  M a n c h a n d a , .fo-r

A p p e lia n ts . B yal Das*
^  ~ . Cms-AN B as
B a b b i  13a s , K ah an  C e a n d  a n d  I qbal  biN(:^H,

for Respoiidejits. Haekishan
Sin g h .

T2K C h a n d  J.— The pro]')erty iii. dispute consists f
of a square of la,nd and l/4t'h sha.re in an aJuita, whieii 
was owned origiiiBlly by Haa;-kisliaii Singli. defeiida/it, 
and liad been mortga.ged by biiii witb. Narain Singb 
aii.d Cfc,ela Ram. The Bossession of the pToperty was
with tlie niortg'as'ees. who were bniiiid. under the 
terms of the n]orfcga.^e-deed, to allow rodemptioo on 
receipt of tlie mort9:aQ:e money on the 1st of Maffh 
( =  13t}i Jaiina;ry) of &iiy year.

By agreement (Exhibit, P. 1), dated the 12th of 
June, 1920, Harkishaa Siiigb. agreed to sell the pro
perty to tĥ e plaiEtifis-appellartts Dyal Das, Ghanan 
;Das, and CTiirdas Ram, f o r ’E.s. 28,500 and reeei^ed 
, fmill'therQ Ka. 400 as ea.riiest iiioBey. Oii.the 21st of 
'June, 1920b be received from the plaintiffs a further 
sum of ,Es. 400 for the purchase of stamp and meeting 
or her expenses in connection with the execution of the 
sale-deed, and ackiiowledg’ed its receipt in writing 
(Exhibit P. 3), Ob the same day (21st of Jirne,
1920) he executed a regular sale-deed in favour o f 
the plaintiffs, ai>d got it duly registered on the 7th of 
■iTiilv, 1920. I d this deed the sale-price, Rs. 28,500
was stated to have been received as follow s:— '

\Hs. ¥. , .

Earnest money received on tlie 12th Jilne, 1920 400 0 (f
To he paid by the vendees to Siikli Bayal- 

Maya Bas on account rf a debt payable by 
the vendor to ikem... ... : ' 2*000 :;0 t  b

Xieft in deposit witli tjbe veindeeB for payment 
to Farain Sing'll and Chela Ram, jnortgagees, 
on ihe M  of Magh, ... ... 10̂ 000 0 I
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H a e k i s h a n

S in g h .

T s k  Oh a m d  J .

1930
Secured a pronote from tiie vendees, tlie 

aiiioTint wliereof was to be received from the 
vendees after tlie land sold liad "been re
deemed. I f more was foiind due to tlie 
mortgag'ees, tlie vendees were to deduct the 
same from tlie aiiioiint due under tlie pro
missory note and pay tlie balance to the 
vendor

Already received in on tb.e (itli liar, Sam-̂  
hat 1977

Taken for execution and completion of tlie 
sale-deed

Given credit to tie  vendees on account of in
terest on tlie various amounts received (ap
proximately Rs. 8,500) at As. 12 per ceiat. 
per mensem from, tlie date of sale to 1st 
Magh, Samhat 19TT, wlien pos^es-sion was to 
be taken by tlie vendees from, tke mort
gagees

Paid in cast before tlie Eegistrar

Total

9,776 14 a 

17 0 a 

400 0 a-

446 4 (I 
5,459 14 0

28,500 a $

On the 1.3tli of JaT]'i!a.r5s 1921, the plaiiitifts 
applied under tlie .Piinj.f?..b Re'demptiooi of Mortgages 
A c t ,n  o f 1913, f o r ' redeinptioB of the land on pay
ment of R'S. 10,300 oriel arid actually deposited that 
amount with the Collector’ . In. this petition they also 
stated-that if  any further sum. was' found due on foot 
of the mortgage, they woiild be prepared to pay it to 
the inortgagees. In these proceedings Harkislian 
Singh filed a written statement repudiating the sale in 
favour of the p].aintift‘s. , On this, the Collector re
fused to take action under i .̂ct I I  of 1913 : and dis- 
niisse'd the petitioii on 16th ■ Decembe'r, 1921. On 
"SSnd December, 1921, he ordered that the sum of 
Rs- 10,340 which the plaintiffs had, deposited for pay- 
-."lent to the mortgagees-, be refunded to them.



Siibrtly afterwards Harkishan Singh, came to- an 19*30
arrangement w ith the iiio-rtgagees behind the hack of
the vendees, and on payment of the mortgage nione\’ to Chanan Das

them obtp.ijied possession of the pro-perty. The
])ieintiffs were fchii-s compelled to seek redress in the S in g h .

Civil Court and. on the 19th of December, 1922, they ^" Tkk Cha-ntii j ,  
instituted the present suit for possession of the ]:)T0-
perty in dispnte on ]}ayment of Rs. S.200 or any addi
tional siiin which might be fonnd dne.

The defendant in- his Avritteii statement denied 
the sale or receipt of any part of the consideration, 
and boldly asserted that if the plaintiffs had secured 
‘:iny document from him. it must have been at a- time 
when he was in a state of intoxica,-tion. Tie also 
averred that if any money was paid to him before the 
Siih-Registrar it must have been talven back by the 
plaintiffs.  ̂ He, further, denied his liability to acconnt 
for the mesne profits to the plaintiffs for the period 
tiiat had' elapsed since the Ted.em,ption o f the mortgage 
by him from ^^arain Singh : and Chela Ram, He

■ repeated these allegations in his sta,tement in Court 
made before the issues were framed, and stated that 
lie could not sav whether the sigmatures on the a^ree-, ■ , O , O -. -- -

inent to sell (EoMhit 'P. .1), the sale-deed {ExMhit 
P. 2). and the receipt (E,xhibit P, 3), were his. ' He 
also alleged, lhat he conld not remember i f  he ever 
went before the,Sub-Registrar and received any money 
from the plaintiffs there. On these pleadings the 
'following issues were framed '

(1) Did the defendants sell the land in dispute to 
■. the plaintiffs for consideTation '

(2) I f  soCare not the plaintiffs:entitled to the 
la,nd by reason o f their not having paid any : raonev or 
a. part of the sale-money ?
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1930 f3) ilre tlie plaintiffs entitled to any mesne pro-"
DyaT das .̂ amount?
Ohawah Bas (4) Are tlie plaintiffs liable tô  pay interest on
-p. the ur43aid sale-moiiey. I f  so, at what rate?XXASKISHAEJ’

SrwGH. (5) To wliat relief are the plaintiffs eatitled and

TtSK C^ND J. ™ •
The learned Subordinate Judge has found the

first two issues in favour of the plaintiffs, and holding 
that the mesne profits equalised the interest due on 
the unpaid portion of the vsale-price has passed a 
decree in favour of the plaintiffs for possession of the 
property in dispute on payment o f Rs. 10,003-14-0, 
ieaving the parties to bear their own costs.

From this decision the plaintiffs have preferred a 
first appeal, and the first contention raised on their 
behalf is that the lower Court should not have ordered 
them to pay to the defendant tlie amoiint of the pro“ 
missory note, before delivery of possession of the 
property sold. It was urged that the promissory 
note created an independent obligation on the part of 
tie  plaintiffs to pay the amount secured by it, and 
that the defendant could and, should have, i f  so- 
advised, sued separately for recovery of that amofinit. 
In my opinion this contention is devoid o f force and 
must be rejected. There can. he no doubt that the 
parties clearly contemplated that the so-called ‘ pro
missory note ’ should serve as collateral security for 
a part o f the nnpaid purchase money. As stated 

. already, the property in question was under:mortgage 
with J^araiii Singh and Chela Ram;' These persons 

.were' not parties to the sale transaction and the 
: amount due to them, could  ̂not be determined with 
, certainty., Tor ; thM reason the sum o f  Rs 10,000 was 
left with the plaintiffs for payment to the mortgagees,.



arid it was specifically -agreed that i f  anything more
hfixl to be paid by the vendees to the mortgagees, that Dyai. Uas-
stim would be deducted from the amount due on the Ohakan Das;
' promissory note ’ and the balance would be made haekishas 
over to the vendor. Clearly the promissory note in Sinqh. 
question was a part of the consideration for the sale, ChIot J. 
and there can be no doubt that the vendor had a lien 
for tlie amount secured by it on the property sold.
As pointed out by Dr. Gour at page 780 of Volume I 
o f liis Laiv o f Transfer in British India, i f  a promis
sory note or a mortgage executed by the vendee at or 
before sale is a,ccepted as a part of the price of the 
property sold, the vendor has a charge for the anionnt 
due under the promissory note or the mortgage as 
representing the unpaid purchase money, and, in the 
absence of a stipulation to the contrary, the unpaid 
vendor's lien is not lost by the mere acceptance of a 
collateral security iji the form of a promissory note or 
mortgage. In this connection see also Vellmja^'pa 
Chettiar y. Na/rayanan Chettyar (1).

It was, hoWvVer, pointed, out by the learned 
counsel for the appellants that before the present suit 
was instituted the promissory note in question had 
been attached by a third party, who had obtained a 
decree against the defendant, and that the, plaintiffs 
had to pay Ss. 773 to, satisfy that decree. lai my 
opinion this circumstance does not affect the liability 
o f the plaintiffs to pay to the defendant th.e amount. 
due on the promissory, note less Es. , 773 which they : 
had to pay on iiis; behalf. The plaintiffs are clearly 
bound to pair the balance to the defendant before they 
can obtain possession, and...there is no doubt that the 
decision o f :the lower Gourt:bn this point;is; correct.
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Haekishan
Singh .

T i e  Cjtand J.

J03O I'lie next question for consideration is as to kow
— r the equities between the plaintiffs and the detenclaiit

Ce/m  Das a.re to be adjusted in ]:'eference to> the delay whicii has 
occurred in putting the vendees into possession. iN ow 
it is beyond dispute, that this delay is due solely to 
the dishonest and coiitiiiiia:Cioiis condiict of the de
fendant. The plaintiffs toolv the earliest porAsible 
ojjportunity to pay off the jaortgage-money to the 
prior mortgagees, in accorda.nee with the terms ot the 
deed, and they actualty deposited with the Collector 
the. amount due on the stipulated dâ y, and pi’ayed tor 
a.ction under A.ct II  of But the detendant
falsely denied the sale-traaisaetion oy receipt of any 
pa..rt of the consideration and persisted in the denial 
even after the present suit had been instituted. In 
the meantime he wrongfully took possession o f the 
land and all along retained with him the large 
sum of Rs. 8,276-14-0, which he had received from, the 
vendees in cash or caused to be paid to his creditors. 
Tie also allowed the promissory note for Rs. 9,776-14.-0 
to be attached in execution of a decree for the ]-)altry 
sum of Rs. 684-6-0 and drag'ged th,e plaintiff’s into 
litigation with hir-; decree-holder. Further, in the 
course of this suit, he refused to produce the promis
sory note until the very last stage, and it was only 
when it was apprehended that the amount o*f the pro
missory note might be disallowed. aJ,together that he 
suddenly placed it on the record.

These being the facts, the question arises whether 
the equities between the parties are to be adjusted by
the ordinary rule, according to wh
made liable to pay to the vendee mesne profits for the 
period that ha the date when posse ŝ-
sion should have been delivei^ed and the date when it
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is actually delivered to liim, and as a,gainst tiiiSj tlie 
vendee is held bonnd to pay to the vendor interest on D y a l  D a s -  

the unpaid purchase nlO'ne3̂  This rule is embodied in C h a n a n  D a s  

section 55 (4) (5) and (6) (5) of the Transfer of Pro- haekishak 
perty Act, and is followed in this province in ordinary S in g h .  

cases. But the rule is not one of universal applica- Ghakd f , 
tion, and cases may arise in Vv̂ iicli its application, may 
result in great injustice to one or other of the parties.
In such a case the Courts, at least in provinces like 
the Punjab where there is no statutory law on the 
subject, will be free to depart from it and vrill 
endeavour to meet , the equity o f the case by passing 
.such orders as might be just and fair in the circum
stances. As observed by Plumer M. E. in Bnrton v.
Todd (1), if in such a case “ the common rule were 
adopted the effect would be to give to the vendors, 
who from the issue of the suit stand as aggressors, a 
double advantage, and to subject the innocent pur
chaser to a double loss, namely, a loss of the benefit to 
be derived from an annual receipt of the rents and of 
suoh profit as a continued use of his £5,600 (the 
amount which had already been paid to the vendors) 
would have given to him, beyond the interest for which 
he would now have been acco'Dntable to the vendors.
That rule wo'idd bestovj on the wrong-doer all the 
henefit of Ms own delay, and inflict all the eml on the 
rightful suitor. In these circumstances equity de
mands that some mode should be adopted by which 
the purchaser may be placed in  the same situation as 
i f  no part o f the purchase money had been paid.’ '
That case was very similar to the present one and 
there, as here, the vendor had Tetained possession o f  
the whole o f the estate and of 1/Srd o f the purchase
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1930 money for a, long number of years, and it was fpund
B yal D aS” that the delay was due entirely to his wrongful con-

Oh a k a n  B a s  finding, the Master of the Rolls feltt?. ^
H a b e i s h a f  himself justified in departing from the ordinary rule

SiNGH» strict justice and conscientious deal-
Î EK CsAWB J the more equitable course wa,s to pass an order 

Trhich would compensate the vendee for the antici
patory payment by him o f a large part of the purchase 
price bO the vendor.

That the parties themselves contemplated a 
departure from the ordinary rule in this case is 
iiirther clear from the fact that in the sale-deed itself 
interest at Rs. 042-0 per cent, -per mensem on the 
amoinit paid by the vendee vras allowed to him from 
the date of sale to the 1st of Magh 1977 when posses- 
f ion was intended to be delivered.

For the foregoing reasons. I am of opinion that 
the only just and equitable order in this ease is to 
i.cynore the mesne profits and the interest on the un
paid portion of the money for the period anterior to 
the date of the lower Court's decree, and to make the 
defendant pay to the plaintiffs interest on the part o f  
purchase price received by him, i.e. Rs. 8,276-14-0, at 
Bs. 0-12-0 fe r  cê nt, ^er m.ensem from the 13th of Janu
ary 1921, when possession should have been delivered, 
to' the 21st January, 1924, Avhen the lower i?/0urt’ s de
cree was passed. This amounts to Rs. 2,233-14-G ap
proximately and the plaintiffs are entitled to deduct 
it from Rs. 19,003-r4~0 which the lower Court had 
found due by them to the defendant. In other words 
the a..niount payable by the plaintiffs is Rs. 16,770.

As: the defendant^ had 'raised several dishonest 
pleas in the lower Court there is no reason why he 
sh(Md not have been ordered t^ to the plaintiffs



1930■ their costs in that Court,, In this Court, iiowever, 
the plaintiffs were not justified in denying their Dtal Das- 
liability- to pay the amount due on the promissory note, Chanan Das 
and as neither side has succeeded in full, I Tv̂ ould Haekishik 
Jeave the parties to bear tlieir own costs here. Sî ĝh.

I  Yrould, therefore, accept the appeal and in TEiv CHATfD J. 
,Iieu of the decree of the lower Court pass a decree for 
possession of the property in dispute in favou’̂  ̂ of the 
plaintifis against the defendant on payment of 
lls. j(),770 (less the plaintiffs’ costs in the trial Court) 
within three months from this day; failing which'the 
plaintiff’ s suit shall stand dismissed with costs.

The parties shall bear their own costs ' in this 
■Court,

A g;ha .Haidar J .— I aa:ree. AghaHaidabJ
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F, E,
Appeal accefted.


