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» T must, theretore, hold that the mortgage in
favour of the plaintiffs must have priority over the
mortgage in favour of the appellants.

The last point was not vltimately pressed by the

learned counsel for the appellants as it was ascertain-_

ed that the properties at elhi as well as Karachi
aad heen sold and the toial proceeds had heen found to

ne Insufficient to satisfy the plaintifCs claim.

On the above findings this appeal fails and must
be dismissed with costs.

ApnisoN J.—T conenr,

N KR

Appeal dismissed.
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Before Tel Chand and Agha Haidar JF.

DYAL DAS-CHANAN DAS (PLAINTIFFS)
Appellants
versus
HARKISHAN SINGH axp oTHERS (DEFENDANTS)
Respondents
Civil Appeal No. 540 of 1924,

Sale—Promissory note given for part of purchase money
~—whether wendaor has Hen en the property for amount due
on the promissory note—esne profits—Transfer of Property
Aet IT of 1882 section 55 (4) (b)Y and (6) (b)—whether can
be depsirted from aclien equitable.

The defendant enteved into a contract to sell certain
mortgaved property to the plaintiffs hut, as the mortgagees
were not parties to the eontract and the amount due to them
could not he determined with certaigty, Rs. 10,000 of the pUur-
chase price was left with the vendees, who also executed
pronote in favour of the defendant for Rs. 9,776-14-0 of the
purchase price, it heing specifigally agreed that if anything
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“
more than Rs. 16,000 had to be paid to the mortgagesz, that
sum would be deducted from the amount due on the promis.
sory note, the balavce to be made over to the vendar. On
breach by the defendant the plaintifis’ suit for possession was
decreed on pavment of a sum including the amount of the
vronote.

Held, that in the absence of a stipulation to the rontrvary
the parties must be taken to have contemplated that the so-
callad prfomisaory note should serve as collateral security for
the nnpaid part of the purchase money; and, as it was & part
of the cousideration for the sale, the vendor had a lien fur
the amount secured by it on the property sold, and was wider
no ohligation to sue separately for the recovery of the smount
of the pronote.

Vellayappa Chettiar v. Norayanan (Chettyar (1), and
Gour’s Law of Transfer in British India, Volume 1, page 780,

referred to.

Held further, that according to the ordinary rule em-
bodied in section B5 (4) () and (6) (B) of the Transfer f
Property Act, the vendor was liable to pay to the wvendee
mesne profits for the period that had elapsed between the
date when possession should have beeu delivered and when
it was actually delivered and, as against this, the vendee
was bound to pay to the vendor interest on the unpuid puar-
chase money.

But, that the ahove rule is not one of universal applica-
tion and that, where it might result in injus’ciee. to od® ot
other of the parties, the Courts are free to depart from it and

should endeavour to meet the equity of the case by passing
such order as might be just and fair in the circumstances.

Burton v. Todd, per Plumer M. R. (2), referred to.

First appeal from the dvcree of Lala Jaswant
Rai, Taneja, Senior Subordinate Judge, Lyulipur,
dated the 21st January, 1924, decreeing the plaintiffs’
SuLt,

el

(D) (9IS L C. 81 (2 T Swanst, 255.
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Norr Sacar and Bay Coavn Mavcmanpa, for
Appellants.

Feamanw Crawp and Iopal 3mves,

11 yute consists
noehntg, which
4. defendant,
with Narain Singh
if the nroperty was
. bmmd under the
> sllow redemption on
the ist of Mank

a_ﬂd E *d heen mn
and (hela Ham,
with the moftpj:}gjem
terms of the m-r,:‘z‘t;“” re-
veceint of the mortes e
(=13th January) of anv 3
By agreement (Exhihit P, 1
June, 1820, Harkist eed t0 Qoll the pm-
nerty to the plaintifis-ap t ’“m Das, Chanar
Tras and Gurdag Iwm fm Rs. 28500 and re.c:ewed
from them Rs. 400 as earnest moﬂe}r. On the 21st of
Tune, 1920, he 2"ecelvn(¥ from the plaintifis a further
sum of Rs. 400 for the purchase of stamp and meeting
ovher expenses in connection with the execution of the
sale-deed, and acknowledeed its receint in writing
(Exhibit P. 3). On the samec day (2ist of June,
1920) he executed a vegular sale-deed in favour of
the Dlamtlffm and got it duly registered on the 7th of
Julv, 1920. In this deed the sale-price, Rs. 28500
was stated to have heen received as follows :—
Rs. L %
Farnest money received on the 12th June, 1920 400 0 §
Te be paid by the vendees to Sukh Dayal-
Maya Das on account cf a debt pagable by
the vendor o them... .o 2,000 0 &
Left in deposit with the vendees for payment
to Narain Singh and Chela Ram, gnortgagees,
on the lst of Magh, 1977 ... 10,0600 O &
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Secured a pronote from the vendees, the
amount whereof was to be received from the
vendees after the land sold had been re-
deemed. If more was found due to the
mortgagees, the vendees were to deduct the
same from the amount due under the pro-
missory note and pay the bhalance to the
vendor e e 9,776 14 4

Already received in cash on the 6th Har, Sam-
bat 1977 17 0 9

Taken for execution and completion of the
sale-deed 400 0 ©

Gtiven credit to the vendees on account of in-
terest on the various amounts received (ap-
proximately Rs. 8,500) at As. 12 per cent.
per mensem from the date of sale to lst
Magh, Sambai 1977, when possession was o
be taken by the vendees from the mort-
gagees . 446 4 &

Paid in cash before the Registrar o 5459 14 O

Total . 28500 0 3

On the 13th of January, 1921, the plaintifis
applied nnder the Punjah Redemntion of Mortgages
Act, TT of 1613, for vedemption of the land on payv-
ment of Rs. 10,300 odd and actually deposited that
amount with the Collector. Tn this petition they also
stated that if any further sum was foung due on foot
of the mortgage, they would he prepared to pay it to
the mortgagees. In these proceedings Harkishan
Singh filed a written statement vepudiating the sale in
favour of the plaintiffs. On this, the Collector re-
fused to take action under Act II of 1913 and dis-
missed the petition on 16th December, 1921. On
22nd December, 1921, he ordered that the sum of
Rs. 10,340 whick the plaintiffs had deposited for pay-
ent to the mortgagees. be refunded to them.
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-

Shortly afterwards Harkishan Singh came to an 1950
arrangement with the mortgagees hehind the back of Dyat Das-
the vendees, and on pavment of the mortgage money to  Cuasan Das

| ; e ; ad e rmL v.
them obtained possession of the property. The
L . L Haingisuaw
plaintifis were thus compelied to seek redress in the QINGH.
Civil Court and on the 19th of December, 1022 they =~~~

. Prer Craxn J.
instituted the present suit for nossession of the pro-

rerty in dispute on pavment of Rs. £.200 or any addi-

tional sum which nng}'}t he found due

T

The defendant in his written statement denied
the cale or receipt of any part of the consideration,
and holdly asrerted that if the plaintifis had secured

uny document from him, it must have been at a time

when he was in a state of infoxication. He also
averred that if any money was paid to him before the
Sub-Registrar it must have heen taken back bv the
plain’mffs. He, further, denied his Hability to account
for the mesne profits to the plaintifis for the period
that had elapsed since the redemption of the mortgage
by him from Narain Singh and Chela Ram. He
repeated these allegations in his statement in Court
made hefore the issues weve framed, and stated that
Lie could not say whether the signatures on the agree-
ment to sell (Eahibiz P, 1), the sale-deed (Kahibit
P. 2). and the receipt (Frhibir P. 3), were his. He
also alleced that he could not remember if he ever
went before the Sub-Registrar and received any money
from the plaintiffs there. On these pleadings the

following issues were framed :—

(1) Did the defendants sell the land in dxspute to
- the plaintiffs for consideration?

(2) If so, are not the plamtlﬂs entitled to the’
Iand by reason of their not having paid any monev or
~a part of the sale-money ?
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(3) Are the plaintiffs entitled to any mesne pro-
fits, and, if so, to what amount? -

(4) Ave the plaintifts liable to pay interest on
the uﬁpaid sale-money. If so, at what rate?

(5) To what relief are the plaintifs entitled and
on what terms?

The learned Subordinate Judge has found the
first two issues in favour of the plaintiffs, and holding
that the mesne profits equalised the interest due on
the nnpaid portion of the sale-price has passed a
decree in favour of the plaintiffs for possession of the
property in dispute on payment of Rs. 10,003-14-0,
leaving the parties to bear their own costs.

From this decision the plaintiffs have preferred a
first appeal, and the first contention raised on their
hehalf is that the lower Court should not have ordered
them to pay to the defendant the amount of the pro-
missory note, before delivery of possession of the
property sold. 1t was urged that the promissory
note created an independent obligation on the part of
the plaintiffs to pay the amount secured by it, and
that the defendant could and should have, if se¢
advised, sued separately for recovery of that amount.
In my opinion this contention is devoid of force and
must he rejected. There can be no doubt that the
parties clearly contemplated that the so-called ¢ pro-
missory note ’ should serve as collateral security for
a part of the unpaid purchuse money. As stated
already, the property in question was under mortgage
with Narain Singh and Chela Ram. These persons
were not parties to the sale transaction and the
amount due to them could not be determined with
certainty. For this reason the sum of Rs. 10,000 was
left with the plaintiffs for payment to the mortgagees, |
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and it was specifically agreed that if anything more
had to he paid by the vendees to the mortgagees, that
sam would be deducted from the amount due on the
“ promissory note * and the balance would be made
over to the vendor. learly the promissory note in
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question was a part of the consideration for the sale, o omam J

and there can be no doubt that the vendor had a lien
for the amount secured by it on the property sold.
As pointed out by Dr. Gour at page 780 of Volume I
of his Law of Transfer in British India, if a promis-
sory note or a mortgage executed by the vendee at or
hefore sale is accepted as a part of the price of the
property sold, the vendor has a charge for the amount
due under the promissory note or the mortgage as
representing the unpaid purchase money, and, in the
absence of a stipnlation to the contrary, the unpaid
vendor's lien is not lost by the mere acceptance of a
eollateral security in the form of a promissory note or
mortgage. Tn this connection see also Vellayappa
Chettiar v. Narayanan Chettyar (1).

It was however, pointed out by the learned
counsel for the appellants that before the present suit
was instituted the promissory note in question had
been attached by a third party, who had obtained a
decree against the defendant, and that the plaintiffs
had to pay Rs. 773 to satisfy that decree. In my
opinton thig circumstance does not affect the liability

of the plaintifis to pay to the defendant the amount

due on the promissory note less Rs. 773 which they
had to pay on his hehalf. The plaintifis are clearly
bound te pay the balance to the defendant before they
can obtaln possession, and there is no doubt that the
decision of the lower Court bon this point is correct.

(1) (1913) 18 1. ©. 8.
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The next question for cousideration is as to how
the eguities between the plaintiffs and the (.iei'egdant
are to be adjusted in refevence to the delay which »b_as
occurred in putting the vendess into possession. 0w
it is beyond dispute, that this delay is due solelv to
the dishonest and contumacious condnct of the de-
fendant. The plaintifis took the eavliest pussible

+ 1

ce-money oo i

opportunity to pay off the oty
prior mlortgagees, in accordance with the terms ot the
deed. and they actually deposited with the Collector
the amount duc on the stipulated day. and praved for
action under Act II of 1913, But the defendant
falsely denied the sale-transaction or receipt of any
part of the consideration and persisted in the denial

even after the present suit had been instituted. In

the meantime he wrengfully took possession of the
land and all along retained with him the large

“sum of Rs. 8,278-14-0. which he had received from the

vendees in cash or caused to he paid to his creditors.
He also allowed the promissory note for Rs. 9,776-14-0
to be attached in evecution of a decree for the paltry
sum of Rs. 8R4-6G-0 and drageed the plaintiffs iuto

L

{

litigation with his decree-holder.  Further. in the
course of this suit, he refused to produce the promis-
sory mote until the very last stage, and it was only
when it was apprehended that the amount of the pro-
missory note might he disallowed altogether that he

- suddenly placed it on the record.

These heing the facts, the question arises whether
the equities between the parties are to be adjusted by
the ordinary rule, according to which the vendor is
made liable to pay to the vendee mesne profits for the
.p'eriod that has elapsed between the date when posses-
sion s}muld-haye been delivered and the date when it
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is actually delivered to him, and as against this, the 3233
vendee is held bound to pay to the vendor interest on  Dyar Das-
the unpaid purchase money. This rule is embodied in Cmaxan Das
section 55 (1) (b) and (8) (B) of the Transfer of Pro- gmmrsman
perty Act, and is followed in this province in ordinary — Srvem.
cases. But the rule is not one of universal applica~ mur Caaxs 3.
tion, and cases may arise in which its application may

result in great injustice to one or other of the parties.

In such a case the Courts, at least in provincds like

the Punjab where there is no statutory law on the

subject, will be free to depart from it and will

endeavour to meet the equity of the case by passing

such orders as might be just and fair in the circum-

stances. As observed by Plumer M. R. in Burion v.

Todd (1), if in such a case “ the common rule were

adopted the effect would be te give to the vendors,

who from the issue of the suit stand as aggressors, a

double advantage, and to subject the innocent pur-

chaser to a double loss, namely, a loss of the benefit to

he derived from an annual receipt of the rents and of

such profit as a continued use of his £5,600 (the

amount which had already been paid to the vendors)

would have given to him, bevond the interest for which

he would now have been accountable to the vendors.

That rule would bestow on the wrong-doer all the

benefit of his own deluy, and inflict all the evil on the

rightful suitor. In these circumstances equity de-

mands that some mode should be adopted by which

the purchaser may he placed in the same situation as

if no part of the purchase money had been paid.”

That case was very similar to the present one and

there, as here, the vendor had retained possession of

the whole of the estate and of 1/3rd of the purchase

(1} 1 Bwanst. 255.
1}
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money for a long number of years, and it was found
that the delay was due entirely to his wrongful con-
duct. On this finding, the Master of the Rolls felt
himself justified in departing from the ordinary rule
and held that in strict justice and conscientious deal-
ing, the more equitable conrse was to pass an order
which would compensate the vendee for the antici-
patory payment by him of a large part of the purchase
nrice to the vendor.

That the parties themselves contemplated a
departure from the ordinary rule in this case 1is
further clear from the fact that in the sale-deed itself
interest at Rs. 0-12-0 per cent. per mensem on the
amount paid by the vendee was allowed to him from
the date of sale to the 1st of Magh 1977 when posses-
¢ion was intended to be delivered.

For the foregoing reasons. I am of opinion that
ihe only just and equitable order in this case is to
ionore the mesne profits and the interest on the un-
paid portion of the money for the period anterior to
the date of the lower Court’s decree, and to make the
defendant pay *to the plaintiffs interest on the part of
purchase price received by him, i.e. Rs. 8,276-14-0, af
Rs. 0-12-0 per cent. per mensem from the 13th of Janu-
arv 1921, when possession shovld have been delivered,
to the 21st January, 1924, when the lower Court’s de-
cree was passed. This amounts to Rs. 2,233-14-0 ap-
proximately and the plaintiffs are entitled to deduct
it from Rs. 19,003-14-0 which the lower Court had
found due by them to the defendant. In other words
the amount payable by the plaintiffs is Rs. 16,770.

As the defendant had raised several dishonest
pleas in the lower Court there is no reason why he
should not have heen ordered to pay to the plaintiffs
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their costs in that Court. In this Court, however,
the plaintiffs were not justified in denying their
fability to pay the amount due on the proiissory note,
and as neither side has succeeded in full, T would
ieave the parties to bear their own costs here.

I would, therefore, accept the appeal and in
lien of the decree of the lower Court pass a decree for
rossession of the property in dispute in favouy of the
vlaintifie against the defendant on payment of
Ra. 16,770 {less the plaintiffs’ costs in the trial Court)
within three months from this day: failing which the
plaintiff’s suit shall stand dismissed with costs.

The parties shall hear their own costs in this

Acma Hamar J.—1 agree.

N.F.E.
Appeal accepted.
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