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»There is a good deal to be said on both sides but
after considering the matter carefully, I am not pre-
pared to dizsent from the conelusion reached by the
Single Judge. T would accordingly affirm his judg-
ment and dismiss the appeal with costs.

Broapway J.—1L conecur.

A.N.C.
Appeal dismissed.

MISCELLANEOUS CRIMINAL,
Before Shadi Lel C. J. and Broadway J.
Tre CROWN, Petitioner
PEYIUS
SUKH DEV axp oTrERS (AccuseD) Respondents.
Criminal Miscellaneous Wo. 280 of 1529.

Criminal Procedure Code, Act V of 1898 (as amendel by
Act XTVHIT of 1823), sections 208 (3), §61-A—Rules and
Orders of the High Court (Lahore), Volume 11, Chapter 1X,
page 74, para. 16—Inherent powers in criminal cases—extent
and evercise of-——whether High Cour: can be called upon to
make pronouncements for guidance of lower Cour!s,

In the course of the preliminary inquiry into a number
of serious charges made against seventeen persons, after the
depositions of about 145 witnesses for the prosecution had
been recorded by the Magistrate, the Public Prosecutor con-
sidered that sufficient primd facie proof had been given
against all the accused and in order to prevent delay he did
not wish to produce before the Magistrate the remaining wit-
nesses (some 400) who were expected to give corroborative or
formal evidence, but desired that (1) the Magistrate should,
if at any time he considered that a primd fac'e case had
been established by the evidence led, exercise the discretion
given by section 208 (3) of the Criminal Procedure Code and
refuse to issue process for the examination of further wit-
nesses during the inquiry if he deemed it unnecessary to do
so; and (2) if the Magistrate considéred it proper to do so, he
should pass an order under section 512 of the Code dispensing

with the re-examination of the witnesses whose evidence had
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been recorded before the appearance of the three absconding
accused in Court. Apprebhending, however, that the instruc-
tions contained in Chapter IX, paragraph 16 of Volume II,
of the Rules and Orders of the High Court, which require a
Uommitting Magistrate to make his record complete, might
prevent the Magistrate in the present case from complying
with this request, the Public Prosecutor applied to the High
Court to give directions to the Magistrate to adopt the courses
ahove mentioned and relied on section 561-A of the Code.

Held, that it is an established principle that Courts must
possess inherent powers, apart from the express provisions of
the law, which are necessary to their existence and the pro-
per discharge of the duties imposed upon them by law.

Courts and their Jurisdietion by J. D. Works, section 27,
page 170, referred to.

And, that this doctrine finds expression in section H61-A
(added to the Criminal Procedure Code by Act XVIII of
1923), which does not confer any mew powers on the High
Court, but merely recognises and preserves the inhe:ent
powers previously possessed by it.

Further, that the section embraces three classes of orders
which may be necessary, wiz. (1) to give effect to any order
passed under the Code:; (iz) to prevent abuse of the proce:s
of any Court; and (zi) to secure the ends of justice; but that
the High Court does not possess an unrestricted and unde-
fined power to make any order which it mizht please to con-
sider was in the interests of justice. The special jurisdiction
recognised by section 561-A can be invoked only in excep-
tional cases for which no express provision has been made by
the Code, and to redress only such grievance as calls for an
immediate relief.

Raju v. Crown (1), followed.

Held also, that while section 151 of the Civil Procedure
‘Code recognises the existence in civil cases of inherent juris-
diction in all the Civil Courts, superior as well as inferior;
rseo’tiorf 561-A of the Criminal Procedure Code expreasly con=
ﬁne‘s its pperation to tHe High Court—the jurisdiction of
_W}nch to act ex debito justitie should be sparing;ljf and

(1) (1929) I,L. R. 10 Lah. 1,
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cautiously exercised and only in those cases in which no othes

remedy is available.

Ta=s CrROWN
Hukam Chand Boid v. Kawmelanand Singh (1), followed. v

Held further, that it was never contemplated by the Svsm Dev.
Legislature that the High Court should exercise its inherent
power for making pronouncements upon questions of law in
order to guide a Magistrate in conducting a preliminary em-
quiry and before the Magistrate has himself determined those
cueations.
A pplication under section 561-A, Criminal Pro-
cedure Code.

CArDEN-NoaD, for Petitioner.

Amar Das, Saxt SingE and MALIK MoHAMMAD
AwmiN, for some of the Respondents.

Smapi Lav C. J.—This is an application, under Saapr Lax C.J.
section 561-A of the Criminal Procedure Code, made

by the Government Advocate on behalf of the Crown
in a case which is pending before a Magistrate. The
ccircumstances, under which the application has been
made, do not admit of any dispute. Seventeen per-
sons are being prosecuted for several serious crimes,
such as murder, dacoity, offences against the State
and under the explosive Substances Act, and also for
criminal conspiracy. The Magistrate, who is con-
ducting the preliminary enquiry, has already recorded
the depositions of about 145 witnesses for the prose-
cution, and it is proposed to produce before him
further evidence in support of the charges brought
against the accused. But, as stated in the applica-
tion, there are many other witnesses ““ probably about
400 in number, who will be called in the Sessions
Court (if the case is committed), whose evidence merely
corroborates and supplements the evidence of the
approvers and other principal witnesses,’” or is of a
formal character. B

() (1906) I. L. R. 38 Cal. 927,
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Tt appears that two of the prisoners were arrested
after the commencement of the enquiry, one of whom
appeared before the Magistrate after 29 witnesses,
and the other after 84 witnesses, had been examined.
The learned Government Advocate also states that
another accused was arrested only a few days ago,
after this application had been presented to the High
Court.

“To prevent delay at the preliminary stage of the
case the prosecution do not desive to re-examine the
witnesses whose evidence had been recorded before
the appearance of the three absconding accused in
Court. Nor do they wish to produce the witnesses,
about 400 in number, who are expected to give cor-
roborative or formal evidence. They, however, appre-
hend that the instructions contained in Chapter IX,
paragraph 16 of Volume II of the Rules and Orders
of the High Court, which require a Committing Magis-
trate to make his record complete, might prevent the
Magistrate in the present case from complying with
their request. They accordingly ask this Court to
grant the following two prayers :—

“ (1) That directions may be given to the Magis-
trate that the above-mentioned instructions contained
in paragraph 16 at page 74 of the High Court Rules
and Orders, Volume IT, should be relaxed so as to
enable the Magistrate, if at any time he considers that.
a primd facie case has been established by the evidence
led. to exercise the discretion given by section 208 (3),
Criminal Procedure Code, and to refuse to issue pro-
cess for the examination of further witnesses during

the enquiry if he deems it unnecessary to do so.

“(2) That directions may also be issued to the

Magistrate that in spite of the said instructions above
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referred to, he is at liberty, if he considers 1t proper 1930
so to do, to pass an order under section 512, Criminal Tus O
] . . Tne Croww
Procedure Code, dispensing with the attendance of .
the witnesses called prior to the appearance of any Stim Dev.
individual accused in his Court. The Magistrate MY qiup Tar (.7,
be further directed, if this Hon’ble Court deems fit,
that these two accused be supplied with copies of the
evidence of all witnesses recorded prior to their pro-
duction in Court.”
Mr. Amar Das, who appears for five prisoners,
raises a preliminary objection that the law governing
both the matters mentioned in the application is laid
down in explicit terms in the Code of Criminal Pro-
cedure, and that the inherent jurisdiction of the
High Court cannot be invoked for the purpose
of guiding the Magistrate on points of law for
which provision has been made by the Legis-
lature. Mr. Carden-Noad, however, retorts that,
though the Code states the law on the subject, the in-
structions referred to above fetter the discretion of the
Magistrate and that he would probably follow ituem,
unless the High Court gives directions to the effect
that he is not bound to record all the evidence, and that
after he has taken all such evidence as may be pro-
duced in support of the prosecution or on behalf of the
accused or as may be called for by himself he may
refuse to issue process to compel the attendance of any
witness at the instance of the prosecution or the de-
fence, if, for reasons to be recorded by him, he deems
it unnecessary to do so.
The determination of the question depends upon
the interpretation to be placed, upon Secmon 561 A,
which is in these terms :—
’ “ Nothing in this Code shall be deemed to hmlt
or affect the inherent power of the High Court to make

F
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such erders as may be necessary to give effect to any
order under this Codé, o1 to prevent abuse of the pro-
cess of any Court or otherwise to secure the ends of
justice.”’

The reason for enacting this section, which, it is
to be observed, was recently added to the Code by the
Codeof Criminal Procedure (Amendment) Act, XVIIT
of 1923, does not require any elaborate discussion.
No legislative enactment dealing with procedure can
provide for all the cases that may possibly arise, and
it is an established principle that Courts must possess
inherent powers, apart from the express provision
of the law, “ which are necessary to their existence and
the proper discharge of the duties imposed upon them
by law " (vide “ Courts and their jurisdiction *’ by
J. D. Works, section 27, page 170). This doctrine finds
oxpression in section 561-A, which as rightly pointed
out by the learned Government Advocate, does not
confer any new powers on the High Court, but merely
recognises and preserves the inherent powers previous-
ty possessed by it.

The section, as its language shows, embraces
three classes of orders, namely, orders which may be
necessary (7) to give effect to any order passed under
the Code; (#1) to prevent abuse of the process of any
Court; and (#9) to secure the ends of justice. The
first two classes need not detain us long. It is an ob-
vious proposition that when a Court has authority to
make an order, it must also have power to carry that
order into effect. If an order can lawfully be made,
it must be carried qut; otherwise it would be useless
to make it. The power to enforce obedience to the

* mandates of the Court necessarily springs from the
- very existence of the atithority to issue the mandates;
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and, if that power is not expressly given by the 1930

Seatute, it must be deemed to be inherent in the Court. —
Tare Crowx
-

It is also clear thst the authority of the Court .
Svrn Dav.

attempt is made to abuse that anthority, so as toSmzapr Lan C.J.
produce injustice, the Court must have power to pre-

vent that abuse. In the absence of such power the
administration of law would fail to serve the purpose

for which alone the Court exists, namely, to promote

justice and to prevent injustice.

-

exists for the advancement of justice, and if any

It is not, however, suggested that the present
application has been made in order to enable the
Magistrate to enforce any order made by him or to pre-
vent abuse of the process of his court. The object of
the prosecution in making the application is to shorten
the period of enquiry by dispensing with the produe-
tion of evidence which may be deemed to be unneces-
sary at the present stage. It is no doubt open to the
prosecution not to produce evidence which they con-
sider unnecessary, but the trial Judge or the High
Court may take objection to the legality of the order
of commitment based upon an incomplete enquiry.
The learned Government Advocate is mnaturally
anxious to avoid such adverse finding, and asks this
Court to make a pronouncement that the Code

ives the Magistrate a discretion to curtail the
proceedings in the manner specified in the application,
and that he is not bound to follow the imstructions
requiring him to make his record complete by examin-
ing all the witnesses for the prosecution.

The matter is then narrowed down to the point
whether these circumstances svarrant the exercise by
the High Court of its inherent jurisdiction on the

“ground that, in order to secure the ends of justice, it
) 72
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1950 is necessary to make an order directing the Magistrate
. Tur Crows to conduct the enquiry in accordance with the sugges-
“\'"I’P'IU‘DEY tion made by the prosecution. Now, the rule is firmly

established that the High Court does not possess, nor

Smapr Lo CJ. did it ever possess, an unrestricted and undefined

| power to make any order which it might please to con-
sider was in the interests of justice [vide, futer alia,
Raju, and another v. The Crown (1)]. The inherent
power cannot be capriciously or arbitrarily exercised,
but, as cbserved by Woodroffe J. in Hukam Chand Boid
v. Kamelanand Singh (2), the Court in the exercise of
its inherent power must be careful to see that its
decision is based on sound general principles and is not
in conflict with them or the intentions of the Legisla-
ture. That the inherent jurisdiction must be exer-
cised with care is further emphasized, so far as crimi-
nal cases are concerned, by the fact that, while section
151 of the Civil Procedure Code, which governs the
exercise of the inherent power in civil cases, recog-
nises the existence of this jurisdiction in all the
Civil Courts, superior as well as inferior, section 561-A
of the Criminal Procedure Code expressly confines its
operation to the High Court.

The jurisdiction to act ex debito justitice should
be sparingly and cautiously exercised and only in those
cases in which no other remedy is available. The ap-
plication before us proceeds on the ground that the
instructions quoted above are at variance with the
law enacted by the Legislature; and that, even when a
conflict hetween the two is established, the Magistrate
is likely to follow those instructions in preference to
the Statute law. To avoid this contingency we are

~ asked to enter into a discussion upon the admissibility
ot otherwise of the depositions recorded in the ahsence
' ;D) (1929 T. L. R.10 Tah. 1% (2) (1906\ T, L. R. 83 Cal. 927,
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of the absconding accused, and also to expound the 1930
law as to whether a Magistrate should, or should not, 5 "ol o
take all the available evidence before making an order v.

of commitment. It must be remembered that the SUsE DEv.
Magistrate has not determined these questions, andSmanr Lav C.J.
it is clear that any opinion, which we may express at

this initial stage, would be no more than a mere obiter

dictum. That opinion may be followed by the subor-

dinate Courts, but there can be little doubt that it

would not be binding upen another Division Bench of

this Court hefore whom the case may come up on ap-
veal for final decision.

1 am not aware of any judgment, and certainly
aone has been cited before us, in which a High Court
has ever exercised its inherent jurisdiction to dis-
cuss questions of law which might arise, on the hap-
pening of a certain event, in a case pending in a
subordinate Court. If we once decide to extend our
inherent jurisdiction to a case of this description our
decision would certainly be availed of by other per-
sons interested in cases pending in the subordinate
Courts; and we would be called upon to adjudicate
upon all sorts of hypothetical guestions. The High
Court would then be required to perform the function
of a legal adviser to the litigants and the subordinate
magistracy.

I have bestowed my anxious and earnest consider-
ation upon the matter snd reached the conclusion
that the special jurisdiction recognised by section
561-A can be invoked omiy in exceptional cases for
which no express provision has been made by the Code,
and to redress only such grievance as calls for an im-
mediate relief, which can be granted only by the High
Court. The inherent jurisdiction should be exer-
cised with due care and caution and must conform to
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sound general principles and precedents. It was never
contemplated by the Legislature that the High Court
should exercise its inherent power for making pro-
nouncements upon questions of law in order to guide a
Magistrate in conducting a preliminary enquiry. I
would accordingly dismiss the application.

Brospway J.—While it is possible that the Rules
of thiz Court might need consideration. I am in com-
plets agreement with my Lord the Chief Justice in the
view that any opinion we might express would be a
mere obiter dictum which would not have any binding
force.

Indeed I consider that any such opinion might
even be open to misconception by the Subordinate
Courts. T therefore concur in dismissing the applica-
tion and in the reasons for so doing.

N.F.E.

Application dismissed.



