
" There is a ^ood deal; to be said on both sides but 
after considering the matter carefully, I am not pre- ^ eja  Sin g h  

pared to dissent from the conclusion reached by the 
Single Judge. I would accordingly affirm his judg- SmQH. 
nient and dismiss the appeal with costs.

B r o a d w a y  J .— I  concur. Bkoadway J.,

.4. N. C.
Appeal dismissed.
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MiSGELLANEOUS CRIMINAL^
Before Shadi Lai C. J. and Broadway / .

The CEOWN, Petitioner ^
versus Jan. 31.

SUKH D EV AND OTHERS (Accitsed) Respondents.
Criminal Miscellaneous No. 280 of 1929.

Crlminnl Proced-ure Code, Act F of 1898 {as a'mende'l hy 
A ct X V l i l  of 1923), sections 208 (3), 661-A— Kvlcs nrul 
Orders of the Rifjh Court (Lahore), Volume 77, Chapter IX , 
page 74, para. 16— Inherent powers in criminal cases— extent 
and, exercise of— whether High Courc can he called, upon to 
mahe pronouncements for guidance of lower Cour'-s.

In tlie course o f  the preliininaTy inquiry into a niiniber 
o f serious cliarges made against seventeen persons, a fter tlie 
depositions of ahout 145 witnesses for t i .0 prosecution had 
been recorded by tlie Magistrate, the PuMic Prosecutor con­
sidered that sufficient primd facie proof had been given 
against all the accused and in order to prevent delay he did 
not wish to produce before the Magistrate th e remaining wit- 
nessecj (some 400) who were expected to give corroborative or 
fonnal evidence, but desired that (1) the Magistrate sltould,. 
if  at any time he considered that a primd fac-e case had 
been established by the evidence led, exercise the discretion 
given by sec'tion 208 (3) of the Griminal Procedure Code a n d  

refuse to issue process for the examination of further wit* 
nesses during the inquiry if  he deemed it unnecessary to do 
so ; and (2) i f  the Magistrate considered it proper to do so, h@- 
should pass an order under section 512 of the Gode dispensing 
with the re-examination of the witnesses whose evidence had



T h e  CnowN
V.

1930 been recorded before the appearance of the three absconding 
accused in Court. Apprehending, howeyer, that the instruc­
tions contained in Chapter IX , paragraph 16 of Volume II , 

SuKH D e v , o f the Eules and Orders of the High Court, which require a 
Committing Magistrate to make his record complete, might 
prevent the 'Magistrate in the present case from complyinj| 
with this request, the Public Prosecutor applied to the High 
Coui-t to give directions to the Magistrate to adopt the courses 
above mentioned and relied on section 561-A of the Code.

Held, that it is an established principle that Courts must 
possess inherent powers, apart from the express provisions of 
the law, which are necessary to their existence and the pro» 
per discharge of the duties imposed upon them by law.

Courts and their Jurisdiction by J. D. Works, section 27, 
page 170, referred to.

And,, that this doctrine finds expression in section 561-A 
(add^d to the Criminal Procedure Code by Act X V I I I  of 
1923), w^hich does not confer any new powers on the High 
Court, birt merely recognises and preserves the inlieieiit 
powers previously possessed by it.

Further^ that the section embraces three classes of orders 
which may be necessary, viz. (.i) to give effect to any order 
paased under the Code; (li) to prevent abuse of the process 
of any Court; and (m) to secure the ends of justice; but that 
the High Court does not possess an unrestricted and unde­
fined power to make any order which it might please to con­
sider was in the interests of justice. The special jurisd.iction 
recognised by section 561-A can be invoked only in excep­
tional cases for which no express provision has been made by 
the Code, and to redress only such grievance as calls for an 
imiaediate relief.

Saju v. Crown (1), followed.
■Ŝ eZd! that while section 151 of the Civil ProcediiTe 

fJode recognT'ses the existence in civircases of inherent juris­
diction in the Civil Courts, auperior as well as inferior; 
•seotion 661-A of the Criminal Procedure Code expre.^sly con­
fines its operation to tlie High Court~th© jurisdiction of 
^̂ M ch to act Bx ^ebito juStiticR should be sparingly and 

: , (l) :(1929)-I.
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caiitic»usly exercised and ouly in tiiose cases in wliich no othef
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remedy is available. The CsowM
Huham Chand Bold, y. Kamalanand Singh (1), followed. v,(TN *|~v
Held further, tliat it was never contemplated by the 

Legislature that tlie High Court should exercise its inheTeiit 
pow er for making’ jjrononiicem eiits upon questions of la w  m  

order to guide a Magistrate in conducting a preliminary 
■quiry and before the Magistrate has himself determ in ed  those 
quei3tions.

A'pjMcatiori under section 561-A, Criminal i^fo- 
cedure Code.

C a r d e n - N o a d ,  for Petitioner.
A m a r  D a s ,  S a n t  S i n g h  and M a l i k  M o h a m m a d  

A m i n ,  for some of the Respondents.

Shadi L al C. J .— This is an a,pplication, under Shabi I jal OJ. 
•section 561-A of the Criminal Procedure Code, made 
by the ■ Government Advocate on belial'f of the Grown 
in a case which is pending before a Magistrate. The 
■circumstances, und.er which the application has been 
made, do not adtaiit of any dispute. Seventeen per­
sons are being prosecuted for several serioiivs crimes,
:such as nnirder, dacoity, offences against the State 
and under the explosive Substances Act, and also for 
criminal conspiracy. The Magistrate, who is con­
ducting the preliminary enquiry, has already recorded 
the depositions of about 145 witnesses for the prose­
cution, and it is proposed to produce before him 
further evidence in support of the charges brought 
against the accused. But, as stated in the applica­
tion, there are many other witnesses probably about 
400 in number, who will be called in the Sessions 
Court (if the case is committed), whose eyidenco merely 
‘Corroborates and supplements the evidence o f the ■ 
approvers and other principar witnesses^”  or is 
formal character.

,  ̂  ̂ (1) (1906) I. L. R. 33 Oal. &27.~"
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1930 a p p e a r s  t h a t  t w o  o f  t h e  p r is o n e r s  w e r e  a r r e s t e d

T he Cro w n  a f t e r  th e  c o m m e n c e m e n t  o f  th e  e n q u i r y ,  o n e  o f  w h o m .
appeared before the Magistrate after 29 witnessesj 

UKH wv. other after 84 witnesses, had been examined.
S’HADi Lal C.J . 'Jixe learned Government Adyocate also states that 

another accused was arrested only a few days ago. 
after this application had been presented to the High 
Court.

To prevent delay at the preliminary/ stage of thê  
case the p-ropecution do not desire to re-examine the- 
witnesses whose eviclence had been recorded before 
the appearance of the three absconding accnsed in 
Court. Nor do they wish to produce the Avitnesses, 
about 400 in number, who are expected to give cor­
roborative or formal evidence. They, however, appre­
hend that the instructions contained in Chapter IX , 
paragraph 16 of Volume II o f the Rules and Orders  ̂
of the High Court, which require a Committing Magis­
trate to make his record complete, might prevent the 
Magistrate in the present case from complying with 
their request. Thley accordingly ask this Court to 
grant the following two prayers :—

(1) That directions may be given to the Magis-^ 
trat^ that the above-mentioned! instructions contained' 
in paragraph 16 at page 74 of the High Court Rules 
and Orders, Volume II, should be relaxed so as tô  
enable the Magistrate, i f  at any time he considers that. 
a, primd facie case has been established by the evidence- 
led, to exercise the discretion given by section 208 (S),. 
Criminal Procedure Code, and to refuse to issue pro^ 
cess for the examination of further ■witnesses dtiring’ 
the enquiry if  he deems it unnecessary to do so.

(2) That directions may also be issued to the- 
Magistrate that in spite o f the said instructions above'



referred to, he is at liberty, if  lie considers it proper 1930
so to do, to pass an order under section 512, Criminal 
Procedure Code, dispensing with the attendance of 
the witnesses called prior to the appearance of any Sukh Dey. 
individual accused in his Court. The Magistrate niay 
be further directed, if this Hon’ble Court deems fit; 
that these two accused be supplied with copies of the 
evidence of all -witnesses recorded prior to their pro­
duction in C ou rt/'

Mr. Ainar Das, who appears for five prisoners, 
raises a preliminary objection that the law governing 
both the matters mentioned in the application is laid 
down in explicit terms in the Code of Criminal Pro­
cedure, and that the inherent jurisdiction of the 
High Court cannot be -invoked for the purpose 
of guiding the Magistrate on points of I'aw for 
which provision has been made by the Legis- 
lature. Mr. Carden-Noad, however, retorts that, 
though the Code states the law on the subject, the in̂  
structions referred to above fetter the discretion of the 
Magistrate and that he would probably follow tlieni, 
unless the High Court gives directions to the effect 
that he is not bound to record all the evidence, and that 
after he has taken all such evidence as may be pro­
duced in support of the prosecution or on behalf of the 
accused or as may be called for by himself lie may 
refuse to issue process to compel' the attendance of any 
witness at the instance of the prosecution or the de­
fence; if, for reasons to be recorded by him, he deems 
it unnecessary to do so.

The determination o f the question depends upon 
the interpretation to be plaGecl upon section 561-A, 
which is in these terms

“ Nothing in this Code shall be deemed to  limit 
or affect the inherent power o f the High Court to make
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1930 siich. orders as may be necessary to give effect to any 
fH E  Cr o w n  order under this Cocll, or to prevent abnse of the pro- 
SuKH De”  Court or otherwise to secure the ends o f

—  ju stice /’
S h a d i  L al C. j /

The reason for enacting this section, wMch, it is 
to he observed, wa^ recently added to the Cod'ê  by the 
Cod'^of Criminal Procedure (Amendment) Act, X V I I I  
o f 1923, does not require any elaborate discussion. 
No legislative enactment dealing with procedure can 
provide for all the cases that may possibly arise, and 
it is an established principle that Courts must possess 
inherent powers, apart from the express provision 
of the law, “ which are necessary to their existence and 
the proper discharge of the dnties imposed upon them 
b y l a w ’ ' {vide “ Courts and their jurisdiction ”  by 
J. D. Works, section 27, page 170). This doctrine finds 
expression in section 561-A, which as rightly pointed 
out by the learned Government Advocate, does not 
confer any new powers on the High CouiTt, but merely 
recognises and preserve the inherent powers previous­
ly possessed by it.

The section, as its language shows, embraces 
. three classes of orders, namely, orders which may b© 

necessary (?!) to give effect to any ordor passed under 
the Code; (w) to prevent abuse o f the process o f  any 

; Goii,rt-, and (nf) to secure the ends o f justice. The 
fiTst two classes need not detain us long. It is an ob­
vious proposition that when a Court has authority to 
make an order, it must also have power to carry that 
order into effect. I f  an order can lawfully be made, 
it must be carried o^t; otherwise it would be useless 
to mafce it. The power to enforce obedience to the 
mandates of the CouiTt necessarily springs from the 
■̂ery existence of the afitliority to issue tli6 mandates;
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■andj if that p o Y /e r  is not expressly g iY e n  by the 1930 
Statute, it must be deemedi to be inherent in the Court.

It is also cioar that the authority of th,e Court v.
exists f o r  t h e  aciYancement o f  ju s t i c e ,  a n d  i f  any ___
attempt is made to abuse that authority, so as toSHADi Lal 0 J* 
produ G B  injustice, the Court must have power to pre­
vent that abuse. In the absenos o f such , power the 
administration of lav/ would fail to serve the ;^urpose 
fo r  which alone the Court exists, namely, to promote 
justice and to prevent injustice.

It is not, however, suggested that the present 
■application has been made in order to enable the 
Magistrate to enforce any order made by him or to pre­
vent abuse of the process of his court. The object of 
the prosecution in making the application is to shorten 
the p e r i o d  of enquiry by d is p e n s in g  w i t h  t h e  p r o d u c ­

t i o n  of evidence which may be deemed to be unneces- 
sary at the present stage. It is no doubt open to the 
prosecution not to produce evidence which they cob- 
sider unnecessary, but the trial Judge or the High 
Court may take objection to the legality o f  the o r  del* 
o f  commitment based upon an incomplete enquiry*
The learned Government Advocate is naturally 
anxious to avoid such adverse finding, and asks this _
Court to make a pronouncement that the Code 
gives the Magistrate a discretio-n to curtail the 
proceedings in the manner specified in the application, 
and th.at he is not bound to follow the iiistractions 
requiring him to make his record compfet© by examin­
ing all the witness® for the prosecution.

The matter is then narrowed down to  tlh© point 
whether these circumstances >wrarrant the exercise by 
the High Court o f its inherent jurisdiction on the 
ground that, in order to secure the endfe o f justice, it

: F2 : ‘
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. is necessary to make an order directing tlie Magistrate.
T he Ceo w  ̂ t o  c o n d u c t  th e  e n q u ir y  in  a c c o r d a n c e  w i t h  t h e  s u g g e s -  

'D e   ̂ m a d e  b y  th e  p r o s e c u t io n .  N o w ,  th e  r u le  i s  f i r m ly
____  ’ established that the High Court does not possess, nor

Shadi Lal C.J. ^  QY0j_-. possess, an unrestricted and undefined 
power to make any order which it might please to con- 
side;!’ was in the interests of justice inter alia,.
Raj'U^and another' v. The Croion (I)]. The inherent 
power cannot be capriciously or arbitrarily exercised,, 
but, as observed by Woodroffe J. in Hukam Chcmd Boid 
V. Kamalanand Singh (2), the Court in the exercise o f 
dts inherent power must be careful to see that its. 
decision ds based on sound general principles and is not 
in' conflict with them or the intentions of the Legisla­
ture. That the inherent jurisdiction must be exer  ̂
cised with care is further emphasized, so far as crimi-* 
nal cases are concerned, by the fact tJiat, while section; 
151 of the Civil Procedure Code, which governs the 
exercise of the inherent power in civ ir cases, recog­
nises the existence o f this Jurisdiction in all the 
Civil Courts, superior as well as inferior, section 561-A  
of the Criminal Procedure Code expressly confines its 
operation to the High Court.

The jurisdiction to act ew debito justiticB should 
be sparingly and cautiously exercised and only in those 
oases in which no other remedy ds available. The ap­
plication before us proceeds on the ground that the

■ instructions quoted above are at variance with th©
law enacted by the Legislature; and that, even when a 
conflict between the two is established, the Magistrate 
is likely to follow those instructions in preference to 
the Statute law. To avoid this contingency we are 
asked to enter into a discussion upon the admissibility 
or otherwise of the depositions recorded in the absence
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o f  tjie absconding accused, and also to expound the 1930 
law as to whether a Magistrate should, or should not, 
talse all the available evidence before making an. order v. 
o f commitment. It must be remembered that the 
Magistrate has not determined these questions, andSnADi Lal C.J. 
it is clear that any opinion, which we may express at 
this initial' stage, would be no more than a mere o b i t e r  

dictum. That opinion may be followed by the subor­
dinate Courts, but there can be little doubt tl;at it 
would not be binding upon aiiotber Division Bench of 
this Court before Yvhoni the C9.Be may come up on ap- 
13eal for final decision.

I am not aware of any judgment, and certainly 
-aone has been cited before us, in which a High Court 
has ever exercised its inherent ]urisdiction to dis­
cuss questions of law which might arise, on the hap­
pening of a certain event, in a case pending in a 
subordinate Court. I f  we once decide to extend our 
inherent jurisdiction to a case of this description our 
decision would certainly be availed of by O'ther per­
sons interested in cases pending in the subordinate 
Courts; and we would be called upon to adjudicate 
upon all sorts of hypothetical questions. The High 
Court would then be required to perform the function 
of a legal adviser to the litigants and the subordinate 
magistra,cy.

I have bestowed my anxious and earnest consider­
ation upon the matter and reached the conclusion 
that the special jurisdiction recognised by section 
5 6 1 -A  can be invoked oiiiy m exceptional cases for 
which no express provision has been made by the Code, 
and to redress only such grievance as calls for an im­
mediate relief, which can be granted only by the High 
Court. The inherent jurisdiction should be exer­
cised with due care and caution and must conform to
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1930 sound general principles and precedents. It was ne\̂ er 
The Obown contemplated by the Legislature that the High Court

V. should exercise its inherent power for making pro- 
SuKH Dbv. QQxmcements upon questions of law in order to guide a 

Shadt Lal C.J . Magistrate in conducting a preliminary enquiry. I  
would accordingly dismiss the application.

B eoadw at j . Broadway J.— While it is possible that the Eiiles
of this Court might need consideration. I am in com­
plete agTeemenfc with my Lord the Chief Justice in tlia 
view that any opinion we might express would' be a 
mere ohiter dictum which would not ha,ve any binding- 
force.

Indeed I  consider that any such opinion' might 
even be open to misconception by the Subordinate- 
Courts. I therefore concur in dismissing the applica.- 
tion and in the reasons for so doing.

JV. F. E.

A 'pflication dismissed..
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