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A P P E L L A T E  CIVIL.

Jan, 30,

Before Jai Lai and Bhide JJ.

1930 A S A  NAND a n d  o t h e r s  ( P l a i n t i f f s )  Appellants
versus

GANESHA E A M  ( D e f e n d a n t )  Respondent,
Civil Appeal No. 920 of 1927.

Punjab Land Revenue Act, X Y l l  of 1887  ̂ section 158 {2^
{xvii)— Jurisdiction of Civil Court— to file agreement for ar­
bitration— where both title to and partition of agricultural 
land is in dispute—'Res judicata— decision of District Judge 
on point of jurisdiction— whether can be reversed by his bug- 
ccssor— Consent of respondent— whether binding,

Tlie parties having entered into an agreement to submit 
to arbitration tbe division of their Joint properties, both 
moveable and immovable, (the latter including some agricul­
tural land) appellants applied to have the agreement filed 
in Court to which the respondent expressly agreed. Subse­
quently however the latter applied to have the order of refer­
ence cancelled on the ground that the property included agri­
cultural land which was excluded from the jurisdiction of the 
Civil Court- The District Judge decided that he had jurisdic* 
tion as a question of title was involved, and on the award being 
filed raised issues on the respondentia objections. The Judge 
was then transferred and his successor, differing on the 
point of jurisdiction, dismissed the application to file the 
agreement to refer.

Held, that on the principle of res judicata it was not 
open to the successor of the District Judge to go behind his 
predecessor’s order on the question of jurisdiction.

Held also, the respondent, having expressly a^eed 
in Court to the filing of the agreement to refer, shotild not' 
have been permitted to go back on his consent.

Held further, that the Civil Court had jurisdiction to■ 
make the reference to the arbitrator as the dispute between 
the parties was concerned, not only with regard to the mojl®- 
of partition of the agricjiltural land, but also, as to the titla 
thereto of the parties respectively.
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Section 158 (2) (scvii) of the Punjab Land Revenue Act,
1S87, referred to. A sa  F aitd

Ram Jau'aya Mai v- Devi Ditta Mai (1), relied upon.

Partah Singh v. Devi Singh (2), and Fazl Din y. Shall 
Naivaz (3), distingnislied-

Sardar Gurdarshan Singh v. Safdar Lai Singh^ Miscel­
laneous Ciyil Appeal ISTo- 1879 of 1925 (nnp-ublislied), 'Amir 
Begam v. Ba-dr-ud-Din Hussain (4), Sh-aihh Muhammad 
Khalil V- Shaikh Ahdul ^ahim  (5), Buta v. Municipal Go'ftv- 
mittee of Lahore (6), and Mangha Ram y. Johar Das, Cwil 
Appeal No- 2069 of 1928 (iinpiiMislied), referred to.

First a ffea l from the decree o f  Khan Bahadur 
Sheikh Din MohamTnad, District Judge, Vera Ghazi 
Khan, declining to enforce the cvward.

D. C. E alli and J agan N ath  ACxGARaval, for 
Appellants.

S. L. P uri and M. L. P u r i , for Eespondent.

Jai Lal J.— The parties to this litigation being Jai Lai* J. 
joint ow ers  of property both movable and iminov- 
able, the latter decription o f it also including agri­
cultural land, entered into a,n agreement to refer the 
question o f the division o f the property to arbitrators 
by a writteii agreement dated the 3rd of February,
1925. The appellants Asa Nand and others, on the 
1st o f June 1925, presented an application to the 
Court of the Distrct Judge o f Dera Ghazi Khan un­
der clause 1 7  of the 2nd Schedule o f the Civil Proce­
dure Codfe praying that the agreement be filed in 
Court and the learned Judge issued a notice to the 
other party who is the respondent in this appeal, 
to show canse why the agreement for reference to

<1) 70 P. L. B. 1917. (4) a914) I. L. R ; 36 All. 336
(2) 5 P. R. 1883. (5) (1925) I. K  R. 4 Pat. 760. ^
(3) 46 P. L. R. 1914. (6) 87 P. R. 1902 (P .a).



1930 arbifcirafcioii should not be filed in Court. In pur-
A sa siiaiiee of this notice the respondent appeared in Court

■’I’ - and expressly stated in the written statement filed by
Ganlsha Ram. that he had no objection of any sort to- the 

Jai Lal J, application being granted.”  The app].icatdon was 
consequently granted and the ajbitrato-rs were direct­
ed to file their aw âixi witliin a time fixed by the Court. 
In the meantime, one of the arbitratoTS having re­
signed, anotiier arbitra;fcor was appointed by the Dis­
trict Judge in his place and this matter' is not the 
subject of any controversy before us on tli-is appeal.

It seems that on the 5th. of Eebnia.ry 192C), the 
arbitrators submitted what is described by the Dis­
trict Judge as an interlocutory report and aBb.ed for 
an extension of time tô  make their award. This was 
granted. It also appears that the respondent, having^ 
discovered during the arbitration proceedings that 
the award was not likely to be favourable to liira, pre­
sented an application on the 23rd of A pril 1926 to 
the District Judge, purporting to be under section 151 
of the Civil Procedure C ôde, praying that “ the order 
for filing the agreement for reference to the arbitra­
tion as well as the order for inalving the reference be 
cancelled/'’ on the ground that, as the reference em­
bodied a question of division o f agricultural land and 
such a question being expressly excluded from the 
jurisdiction of the Civil Courts, the Court had no 
jurisdiction to pass the order making the reference 
to arbitration. This application was disposedl o f by 
the District Judge on the 2nd of June 1926, and it 
was held that as a question o f title was distinctly in­
volved the Civil Court had jurisdiction in the matter. 
This order is a detailed order and was passed after 
coiDsideration of all the judieial authorities cited by 
both parties..
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On the day wlien this order was passed the final 
award of the a.rbitrators which bears the date of the Naot?
28th o f May 1926, had been made and submitted to the■ , . , 1  ̂ 1 • J • GrlNESHA EaM.
Court. A fter disaUowicg the respondent's objectioii ____
as to jurisdiction the learned Judge proceeded to Lai J. 
frame issues on the objections raised by the respon­
dent against the award and the first issue was :

“ Is the reference to arbitration not valid?”
Evidence was then recorded and finally the® case 

came up foi* hearing before Mr. Din Mohammad, Dis­
trict Judge, the learned Judge Vv'ho had passed the 
order of the 2nd June 1926 having in the meantiroe 
been transferred. Mr, Din Mx)haniniad differed from 
the view of his predecessor in office on tlie point o f 
Jurisdiction of the Court to order the filing of the 
agreement tô  refer to arbitration the dispute, and 
dismissed the application. It is to be noted that 
with reg;ard to all other objections to the award raised 
by the respondent he found against him, that is the 
respondent.

This is an appeal by Asa Nand and others who 
had made the application for an order tlmt the agree­
ment to refer be filed dn Court, and it is contended on 
their behalf that the learned District Judge who finalty 
decided this case had no jurisdiction to go behind the 
order of his predecessor in ofiEice and, secondly, that 
the Civil Courts had jurisdiction to oTder the filing of 
the agreement to refer to arbitration the dispute in 
the present case.

W ith regard to the first ground of attack I have 
already stated above that Lala Prabhu Dayal who 
passed the order of the 2nd of June U28, disallowing ■ 
the respondent's objection, had* considered it on the 
merits in the light o f the authorities cited in support



1930 thereof. In my opinion, on the principle of res
A sa N anp judicata, i t  w a s  n o t  o p e n  t o  h is  s u c c e s s o r  i i i  o f f ic e  t o

so  behind his order and to dismiss the application on 
(Q-AjfESHA E a h . °  , T . 1 1 , . , ' , . ,  ■

__  t h e  g r o u n d  w h i c h  h a d  p r e v io u s ly  b een  d e c id e d  a g a in s t
Jai Lail J. the objector. Moreover, in the present case the res­

pondent had expressly agreed in CouTt to the filing 
o f the a-greement to refer and he should not have been 
permitted to go back on his consent. It is no doubt 
true that the same Judge who had refused the res­
pondent’s application on the 2nd of June had framed 
an issue after that order whether the reference to 
arbitration was not valid ”  but this was due to other 
objections which were raised by the respondent to the 
validity of the reference; moreover this issue Avas 
followed by another issue Avhether the point could be 
raised at that stage. I must under the circumstances 
a ŝsume that the issue was framed with reference to 
the other objections to the validity o f the reference 
which were raised by the respondent and did not 
cover the objection on the score of want o f jurisdic­
tion which had already been disposed o f by the 
learned Judge,

I  am aJso of opinion that in this case no valid 
objection existed to the jurisdiction o f the Court to 
make a reference. A  perusal of the agreement to 
refer shows that there was a dispute between the 
parties not only with regard to the mode o f partition 
o f land-revenue-paying land but also as to the title 
thereto of the parties respectively, that is, the extent 
of their respective shares, and this was the view of 
the learned Judge who passed the order of the 2nd 
June, 1926. It is conceded that the Civil Courts have 
jurisdiction to try the questions of disputes as to 
title in sucE land and the Court was consequently com­
petent to refer such a question to the arbitrators. It
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is further to b© noted that the arbitrators in their iSSO
award did not deal with the question o f the mode o f
division o f the agricultural land but merely declared -i7,
the shares of the parties therein. This also shows that
there was a dispute between the parties as to title. Jai Iml I .
I am unable to see that under the circumstances any
valid objection could be raised to the jurisdiction o f
the Court to make a reference to the arbitrators or
to the power o f the arbitrators to make the award that
they have given in this case.

The respondent’ s counsel, how-ever, takes Ms 
stand on the words “ having iurisdiction in th© 
matter ”  used in clause 17 of the 2nd Schedule of the 
Civil Procedure Code and contends that as the agree­
ment related to the division by metes and bounds o f 
revenue-paying land and as such a matter is expressly 
excluded by section 158 of the Punjab Land Bevenue  
Act from the cognisance of the Civil Courts, the I’ower 
Court had no jurisdiction in the matter. But section:
158 o f the Land Revenue A ct expressly provides that 
the jurisdiction o f the Civil Courts to decide ques­
tions o f title is not affected by it. It is, therefore^ 
obvious that assuming that the word ‘ matteir ’ in  
clause 17 is used in the sense contended by the res­
pondent, i.e., the subject matter and nature o f the 
dispute, in the present case, there being a dispute 
between the parties as to title to the lands concerned, 
the matter to which the agreement related, was with­
in the jurisdiction o f the Civil Courts to that extent.

The learned counsel places reliance in support o f  
his contention on Partab Singh v. Dem Singli (1).
In that case the parties had referred to the arbitm- 
tors the question of (1) partition o f ancestral la n l
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by' whole villages and (2) tlie allotment of the office 
of lcmharda7\ So' far as No. 1 was concerned it was 

17. conceded that the arbitrators and the Civil Courts 
could deal with the matter, but it was-contended that 

i.i the. question of allotment of the office o f lamhardar 
was,wholly outside the jurisdiction of the Civil Courts 
and maintaining this last objection the Chief Court 
o f th^ Punjab held that “ the Civil Courts were not 
com.petent to make a reference and further that it was 
not permissible to strike out that portion of the agree­
ment which was in excess o f the Court’ s jurisdiction 
simply in, order to give itself jurisdiction, unless the 
parties agreed to this being done with the view of 
the Court proceeding with the reference.”  In my 
opinion this case does not help the respondent. The 
qusstion of allotment of the office of lamhardar was 
wholly outside the jurisdiction-of the Civil Courts. 
In  the present case though the question, of the mode 
■Q .̂the partition of revenue-paying land was outside 
the jurisdiction of the Civil Courts, the question of 
determination of the shares of the parties therein was 
not, ■' s!o. Partab Singh v. De-vi Singh (1) was 
followed in ¥azl 'Din v. Shah Nmvaz (2) which ŵ as 
decided by a single Judge of the Chief Court of the 
Punjab. In that case, it is to be observed, there 
was no dispute between the parties  ̂ as to their respec­
tive shares in the agricultural land and the express 
object of the parties was to secure partition which 
had not yet been carried out.

, The two cases cited above, therefore, do not really 
help the respondent in the present ca.se and it is n o t  
consequently necessary of or hie to consider whether thfe 
Ia.w laid down therein with regard to the jurisdiction
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of the Civil Courts to refer to arbitration disputes 193ft:
relating to matters which are partially cognisable by Mamr

the Civil Courts is or is not soimd. In  (Miscellaneous
Civil Appeal 1879 o f 1925) Sardar Gurda/rshan Singh .
V. Sardar Lcil Singh decided by me on the 7th April, Jai Lal I -
1927, I ventured to doubt the soundness o f the view
taken in Part ah Singh v. Bern Singh (1) and Fazl
W n  V. Shah Nawaz {2), and expressed the opimon
that, in view of the la.w laid down in Amir Bego.ni v.
Badr-ud-Diii Hussain (3), Shaikh Muhamrnad Khalil 
V. Sheikh A'bdvl Rahim (4), and Buta v. Mhinicipal 
Committee of Lahore (5) and other cases cited, that in 
the case o f an award of the arbitrators on a reference 
made by the parties without the intervention o f the 
Court it is open to the Court to order the filing of the 
award so far as it relates to matters which are covered 
by the reference, after excluding matters decided by 
the arbitrators which are not so covered, I did not see 
any distinction between the case o f  filing an agree­
ment to refer to arbitrators a dispute about matters 
which are partially outside the jurisdiction o f  the 
Civil Courts and an award made in respect of such 
matters by the arbitrators on a, private reference with­
out the intervention of the Court, though it must be 
conceded that in all the cases cited the objection was 
that the arbitrator had exceeded the authority con­
ferred on him by the agreement and no question of the 
jurisdiction of the Court was involved. I  also' observe 
that in Mangha Ram v. Johar W)as, etc. {Civil 
Appeal No. 2069 of 1928) decided by p a lip  Singh J. 
on the 16th of January, 1930, that learned Jud.ge also 
questioned the correctn.ess o f tha view taken in the

(1) 5 p. R. 1883. <3> (1914) I. L, r :  36 m
(2) 46 P. L. R. 1914. (4) (1925) I. L. B, 4 Pat. 670.

(5) 87 P. R. 190  ̂ (P.O.).
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1930 fcwo cases mentiomed above. In Mam Jowaya Mai v.
Asa Nand 'Dem Ditta Mai (1), a Division Beach, of the Chief

Court, Punjab, presided over by Sir Donald 
GijyESHA Bam, Chief Judge, and Mr. Justice Shadi Lai,

Jai Lal J. made the following remarks :—

Mr. Mosti Sagar, for respondents, contends that 
the Civil Courts have no jurisdiction to partition 
agricultural land, and therefore, this claim should 
never have been entertained by the District Judge. 
The answer is easy. In the first place, the award does 
not divide up holdings by metes and bounds, but 
merely by shares, and really only settles ‘ title  ̂ leav­
ing, i f  the award had been enforced, the Revenue 
Courts to do the actual division o f fields. And 
secondly we are inclined to doubt whether the exclu­
sion of civil jurisdiction provided in section 158, 
Land Revenue Act, as regards partition, was intended 
to apply where the partition is done by what might 
be called private agency.’ '

In that case also an application had been made to 
file an agreement to refer to arbitration and the usual' 
proceedings were taken thereupon and the award 
made by the arbitrators on a reference made by the 
Court was ordered to be filed.

Another way of looking at this question is this
Supposing a suit is filed in a Civil Court f r ; 

partition) of joint property including agricultural 
land and there is a dispute between the parties as to 
their respective shares in such land but th© pmyeE 
includes the partition of such land also, is not in 
such a suit the Court" entitled to effect actual partitioh 
of the other joint property and merely to give a

;,a)̂ 7o,Tp.;̂ L. r .
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declaration with regard to the agricTilfuial laad ieav- 1930 
ing the question of actnarpartition to the revenii©

. mi 1 ^ . 1 , ÂsaWaKDcourts. Ihere can be no manner o f doubt that the -y. 
answer to this question must be in the affirmatim S am.
Speaking for myself, I am unable to see why under j-,
■such circumstances when an agreement to refer 
authorizes the arbitrators to decide the question of 
*title and also to* make a partition of agricultural land 
along with other joint property the Court cannot 
allow the agreement to be filed and make a reference
to the arbitrators. It may be that on receipt o f
the award o f the arbitrators i f  the Court decides to 
pronounce judgment in accordance with the same after 
disposing of any objections on the score o f misconduct 
o f the arbitrators, etc., the Court can pass a decree 
■only with regard to non-agricultural property exclud­
ing the agricultural land and can grant only a 
declaration of title as determined by the award in the 
latter description o f land, leaving it to the parties to 
enforce partition in accordance with the award in the 
Eeyenue Courts; though again it is possible to argue 
that there should be no valid objection to the Civil 
Court filing the award and pronounGing judgment in 
accordance therewith even with regard to the parti- ■ 
tion o f land, beca,uso in such a case the court merely 
files the award o f the arbitrators, which is XDractioaUy 
tantamount to an agreement between the parties, and 
does not make any adjudication on the merits o f the 
dispute between the parties on the matter referred to 
arbitrators. Suppose in a suit for partition of joint 
property including land the parties enter into a com­
promise with regard to the division o f the land a-s 
-weli, is it not open to the Civil Court to record such a 
compromise and to pass a decjee accordingly ? The 
i^uestion, however, is not really necessary for the deci-
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1930 sion o f the present case in view of my decision that 
'AsT naitd parties were precluded by their conduct

from questioning the validity of the reference on thê  
G-ajjtesha Eam. ground of jurisdiction and that there being a dispute 

Jai J. to title and the arbitrators having decided only 
that question so far as the land in concerned, no valid' 
objection could be raised either to the reference or tO' 
the award. I do not, therefore, pursue the matter any 
further.

I  vfould, therefore, accept this appeal and setting, 
aside the order of the learned District Judge remand* 
the case to him, directing him to order that the award 
be filed and then to pronounce judgment in accordance' 
therewith. The appellants will get their costs against 
the respondent throughout.

Bhide J . B h id e  J.— I  agree that this appeal must bo accept­
ed and the case remanded as above. I  also agree as' 
regards the order as to costs.

A . N. 0 .

Appeal accepted..
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