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V,
G-i a n i .

After giving the matter my best consideration,
Sheo N a t h   ̂ venture to think, that Singh Ram v. Data ,Ram (1) 

was' wrongly decided and must be overruled. In my 
opinion the law had been correctly laid down in Klmibi 

Tek Ch a n d  J. y . KJian (2), and its authority remains unaflected 
by any later decision.

My answer to the reference is that the question 
involved is one of title and is not excluded from the 
jurisdiction of Civil Courts by section 158 (2) {xv.ii) 
of the Punjab Land Revenue Act.

H ilto n  J ,

A ddison J.- -I agree.

H ilton J .— I  agree. 

F. E.

1930 

Mm ch 25.

■ APPELLATE, GRiiVliNAL.
Before Jai Lai and Bliide / / .

GOPI CHAND— Appellant 
versiî s

T he c r o w n — Respondent.
Criminal Appeal No. 109 of 1930-

Indian Evidence Act, I  of 1872, sections M3, 155— W it” 
ness— contradiction of— by previous inconsistent statements—  
Procedure— Criminal Procedure Code, Act V of 1898, section 
162—Statements before investigating officer—use of.

Held, tliat under section 162 of tlie Criminal Procedure 
Code, a statement before the investigating- officer by  a witnesf 
ca.il be used for th,e purpose of contradicting such witnesi 
v;lien produced at tlie trial, but only alter strict compliance 
witli tb-e proYisioBS of section 145 of the Indian Evidencso 
Act.

The proper procedure tlieirefore is to asls: the witness 
first wliether lie made such and siicli a statement before tlie

(1) (1922) I. L. R. 3 Lah. 4. (2) 82 P. R. 1893.
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Gopi Ghahi; 
'd.

The Chow

police officer- If tlie witness returns the answer in ike 1930
affirmEitive, tlie record of tlie previous statement need not be 
pioveil, and tlie cross-exaniiner may, if lie cKooses, leave it  
to tlie party wlio called tlie -witness to liave the discrepancy, 
if any, explained in re-exainination. If, on tKe other tan'd, 
rlie witness denies taTing made the previous statement at­
tributed to him or states that he does not remember having 
made any such statement, and it is desired to contradict 
biiii by the record of the previous statement, the cross- 
examiner must put to the witness the relevant portion or por» 
iioiis of the record , which are alleged to he contra- 
djctory to his statement in Court and thus give him 
fill opportunity to reconcile the same, if lie can- It is only 
when the cross-examiner has done so, that the record of thd 
previous statement becomes admissible in evidence for th© 
purpose of contradicting the witness and can then be proved 
in any iiianner permitted by law.

H eld  also, that section 155 of the Indian Evidence Act 
1.3 controlled by section 145 of the Act and sub-section (3) of 
the former section does not therefore do away with the neces­
sity of drawing the attention of the witness to the previous 
statement.

Appeal from the order of Lala Dem Dcif/al 
SessioJis Jw lge,. SJiahpur, at Sargodha, 

dated the 13th Jamiary igSO, comncting the aqypel- 
I c m t .

M. L. B a t r a , for Appellant.

B. C. SoNi, Assistant Legal Remembra-iicer, foT 
Respondent and Nanak Chand, for Complainant.

J a i  L a l  J.,— Tills judgment will dispose o f  c r in ii-  Ja i L ai. 
nal appeals 109 and 110 of 1930. G-opi Chand 
and Fazal Karim have been conYioted by the Sessions 
Judge of Shahpiir for an offence under Bection 307 
o f the Indian Penal Code and haYe eaeh been sen­
tenced to transportation for l i fe . : They are alleged 
to har© caused injuries to ISTanafc Chand a .shopkeeper

D2
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3-opi Ch a n d
V.

t o  Ce o w h . 

’S’a i  L a i , J.

of Chak No. 21 G. B., to whicli village both the ap­
pellants also belong, on the night preceding the 22nd 
July 1929.

{Having dealt with the facts— which are unneces­
sary for the purposes of this report— His Lordshiy, 
having dismissed both apfeals, concluded as follows:— )

I desire to make a few observations on a matter 
which transpired during the hearing of this appeal.
It appears that the prosecution witnesses were cross- 
examined by the counsel for the accused as to the 
statemmts made by them before the head constable 
during the investigation, and also before the Com­
mitting Magistrate. To some questions the answers 
were that the witnesses did not make the statements 
or that they did not remember having mad© them. No 
further questions were asked of them with regard to 
these statements and finally when the investigating 
officer appeared as a witness, questions were put to 
him whether those statements were ma,de by the wit­
nesses. The learned counsel then attempted to refer 
before us to the statements made by the witnesses con­
cerned before the head constable in order to contradict 
their testimony in court. An objection was raised 
that the appella.nts wei'e not entitled to make use of 
those statem,ents to contradict the witnesses, because 
the provisions o f section 145 of the Indi«an Evidence 
Act had not been complied with, as the attention of the 
witnesses was not d;rawn to the statements recorded 
by the head constable. The appellants’ counsel con­
ceded that the strict procedure provided by law had 
not been followed in this case but he contended that 
this was due to the fact that the learned Sessions 
Judge did not permit the appdlants’ counsel to draw 
the attention of the witnesses to the statements made
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during tlie investigation. Tliere is, no record that this 
happened in the present case but it is not the first 
time that it has come to our notice that the trial courts 
in many cases do not properly follow the procedure 
laid down by the Criminal Procedure Code and the 
Indian Evidence Act on this subject, and consequent­
ly difficulty is felt in this court in granting permis­
sion to the appellants to refer to previous statements 
of witnesses with regard to which proper procedure 
has not been followed. * * ^ *

I  would note for the guidance of the Sessions 
Judges and the Magistrates that under section 162 
of the Criminal Procedure Code a statement madte 
before the investigating officer by a witness can be 
used for the purpose of contradicting such witness 
when produced at the trial but only after strict com­
pliance with the provisions of section 145 of the In­
dian Evidence Act. That section provides that a 
witness may be cross-examined as to a previous state­
ment madfe by him in writing or reduced into writ­
ing and relevant to the matters in question, without 
such writing being shown to him or being proved 
but i f  it is intended to contradict him. by the writing 
his attention must, before the writing can be proved, 
be called lo those parts of it which are to be used for 
the purpose of contradicting him. The proper pro­
cedure would, therefore, be to ask a witness first 
whether he made such and such statement before the 
police officer. I f  the witness returns the answer in 
the affirmative, the record o f the previouB statement 
need not be proved and the cross-examiner may j af he 
so chooses, leavedt to the papty who called the witness 
to have the discrepancy, i f  any, explained in the 
course o f re-examination. I f , on the other hand, the 
witness denies having made the previous statement

Gopi Ghaki 

Thi: Caowsi 

J a i  I jA l. J .

1930 :
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1 3̂0 attributed to him or states that he does not remember
lqpi Chahd having made any such statement a,nd it is desired to

contradict him by the record of the previous state­
ment, the cross-examiner must put to the witness the 
relevant portion or portions of the record which are 
alleged to be contradictoiTy to his statement in court 
and thus give him an opportunity to reconcile the 
same, i f  he can. It is only when the cross-exa,miner 
lias done so, that the record of the previous statement 
becomes admissible in evidence for the purpose of 
contra,dieting the witness and can then be proved in 
any mannei’ permitted by law.

It was contend'ed by the a,ppellantsi’ counsel that 
having regard to section 155 (3) of the Indian Evi­
dence Act, it was not necessary to draw the attention 
of the witness to the previous statement. I  a.m un­
able to agree with, this contention. Section 155 only 
lays d.own that thie credit’ of a witness ma>y be im­
peached, inter aim, by ' proof of former statements 
inconsistent with any part of his evidence, which, is 
liable to be contradicted but it does not lay down 
the manner in which the former statement is to be 
proved. The mode of proof of such a statement in 
writing when it is sought to be tendered in evidence 
foT contradicting a witness is provided in section 145 
of the Act, In other words, section 155 ife, in my 
opinion, controlled by section 1.45 and is not indepen­
dent of dt.

B h id e I .  ■ : Bhide J.— I : agree.

A fpeals dismissed.


