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FULL BENCH.

INDIAN LAW REPORTS. [vOL, XI

Before Shad I Lai C. Broadway and Teh CTiand / / .

1930 SHAM DAS (P lain tiff) jA.ppeIIant
versus

U]\IER DIN AND OTHERS (DEFENDANTS) Respondents.
Civil Appeal No. 1073 of 1924.

Guardiom and Wardn Act, V U I of 1890, sections 7, 
20, M — Gnardian appointed hy Court— status of— prior to 
cnmphjing with condition as regards security— Hindu La.v—̂  
Mother of minor—Natural Guardian— sale hy— whether 
voidable.

In 1902 tlie motlier of a minor, g'overned by Hindu LaTT, 
v̂as appointed under section 7 of Act V II I  of 1890 g'liardian 

rf liis property “  on lier snpplying" Us. 2,500 security,”  Imt 
slie f]id not fiimisii the sectirity till 1909. In the meantime, 
in 1906, slie sold a part of tlie minor’s immovable property. 
Tlie son, on attaining majority, sued tlie vendee for recovery 
of tlie property on tlie alleg'ation tliat liis motlier, having 
been appointed giiardian nnder the Act in 1902, bad no power 
to sell it, witbout tbe sanction of the Court nnder section 29.*

Held, that section 7 of the Guardians and Wards Act, 
under wbicb tbe Court bas full power to appoint a gTiardian 
on such terms and subject to such conditions as it, in its dis­
cretion, considers conducive to the welfare of the minor, is 
not controlled by section 34, the powers conferred by which 
are not exclusive, but additional.

And, therefore; an order appointing- a person guardian-' 
of the property of a minor, conditional on his furnishing 
security, is not mid ab initio,

Tiarendra Nath Multerjee Y, Ardhendu Kumar Ganguly
(1), and Suhha Naih v. Rama Ayyar (2), followed.

In  re Natha Venhatesa Perumal (d), dissented from. 
Go'pammal y .  Srinivasa Aiyangar (4), referred to.

(1) (1914) 24 I. a. 202. 20-̂ . (2) (1917) I. L. R. 40 Mad. 775.
(3) (1926) T. L. B. 49 Mad. 809 (F. B.).
(4) (1916) 30 Mad. L. J. 508.



Held also, that^ wlietJier an appointment of tMs Jiiad 1930
takes effect from tlie date wiieii the conditional oxder was -------
X>assed or tlie date wlien the condition was complied with, de» Sham Das
pends upon the wording' of the order passed in each case. U mee. Dm.
Where (as in the present case) the furnishing c£ security is a, 
condition precedent to the appointment, it cannot he effect­
ive so long as the condition remains unfulfilled.

Freeman on Judgments, volume I , page 220, and 
Broom’ s Legal Maxims, page 85, referred to.

Held, therefore, that, as on the date of the sale the 
■status of plaintiff’ s mother was that of a natural and not a 
certificated, guardian, it was not necessary for her to take 
the permission of the Court under section 29 of Act Y I I I  of 
1890 for making the transfer, and the validity of the traus- 
actioxi must he judged hy the rule of Hindu Law, which 
permits a natural gnardian to alienate the property of his 
ward in case of necessity or for the benefit of the estate.

Second appeal from the decree of W. Malan,
Enquire, District Judge, A mritsar, dated the 19th 
.January 1924, ■ affirming that of Khawaja Ahd'iis 
Hamad, Siibordinate Judge, 1st class, A mritsar^ dated 
-.the l->th July 1922, dismissing the plaintiff's suit.

GoBmD EAM Khanna, for Appellant.

. Basant K rishen, for Respondents.

Tek Chand J.— The facts of the case, which has Cha.ki3 J. 
'giveB rise to this reference, fall within' a very narrow 
t'onipass and may be shortly stated as follows: The 
appellant Sliam Das, when he was an infant, inherited 
from his father immovable pro})erty of consideraMe 
value. His mother Gopi was the natural
guardian of his person and property under Hindu 
Law, which admittedly governed the farnily. It 
-was, however, thought proper to appoint a guardian
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Sh a m  D a s
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T ek  Ch a n b  J

of liis property under Act V III  of 1890. According­
ly, on the IStli of November 1902, tlie District Judge 
passed an ord'er appointing Mussammat Gopi 
guardian of the property “  on her supplying 
Rs. 2,500 security.”  For some reason or other, 
MMSsmimM Gopi failed to comply with this condi­
tion for more than six years and it was not until 
16th Ma.rch 1909 that she furnished the required 
security. In the meantime, oil the 17th of August 
1906, she sold a part of the immovable property be­
longing to the minor vzldch, after passing through 
several hands, is now held by defendants 2-7. On 
attaining majority, Sham Das brought an action for 
possession of the property sold, urging that the sale 
by MAissci'nmiM Gopi wn.s not binding upon him, as 
she had been, appointed guardian under the Act 
before the sale and had not obtained sanction of the 
Court to sell, as required by section 29. The con­
testing defendants pleaded inter alia that, as the 
order of the District Judge, dated the 13th o f 
November 1902, appointing Mussammat Gopi 
guardian, was conditional on her furnishing security, 
and as the s^ecurity was not actually furnished till 
March 1909, the status of Mussammat Gopi on the 
date of the sale was that of an ordinary guardian 
under the Hindu Law, and not that o f a certificateci’ 
guardian under A ct V II I  of 1890, and th at the sa le  
being for the benefit of the plaintiff was binding npon 
him. Both the Courts below have accepted this plea, 
and have dismissed the suit, holdling that the sale 
was beneficial to the plaintiff.

On second appeal the following three questions 
o f law were raised before the learned Judges o f the



Division Bench., who, having regard to the general 1930
knporfcance o f  the points involved, have referred <:?ham1 )as
them for the opinion of the Full Bench 'u.

U m e b  D i n .

On the 13th Nayfember 1(^2  a person is ap- CmNB J 
pointed, under section 7 of the Ghiardians and 
l^'ards Act, to be the guardian of the property of a 
minor on his furnishing security, but does not 
furnisli security until the 16th March 1909—

“ (A) Is the oTder of appointment wui ah initio 
so that the minor does not become a ward of the 
Court ?

(B) I f  the order is not void, does the appoint­
ment take effect from the 18th November 1902, or the 
16th March 1909?

‘ '(C )  In the latter case is an alienation of the 
immovable property of the minor made by his 
natural guardian without the permission of the 
Court a void or voidable transaction? ”

On the first question, I  can see no reason for 
holding that an order appointing a person guardian 
o f the property of a minor, conditional on his 
furnishing security, is void ah initio. Section 7 of 
the Act, which empowers the Court to make an 
order appointing a guardian of the person or pro­
perty of the minor is comprehensive in its terms and 
does not lay down, expressly or by neoessary implica­
tion, that the Court cannot impose a cGndition of 
this kind in cases where it thinks fit to do so. The 
paramount consideration which the GouH has to 
keep in view in making appointments under this
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1930 section is the welfare of tlie minor. I f , in a parti-
STfAATBis cular case, the Court. considers an applicant to bê

-I?, personally fit to manage the estate, but is of opinion
order to safeguard the interests of the minor 

Tsk Chahd J. and to ensure the proper management of the estate,
such- person should be entrusted with liis duties only 
i f  he furnishes security, there seems to be no' reason 
why it should not make the appointm,ent conditional 
on snch security being furnished. I  can. find nothing; 
in the Act which prohibits the Court from passing 
such an order, nor do I see why, on general princi­
ples, the discretion of the Court should be fettered, 
in this behalf. Rule 5 of the rules framed by the 
Lahore High Court under section, 50 lays down that, 
except in cases in which, for reasons to be recorded 
in writing, the Court directs otherwise, every 
guardian of property appointed by the Court (other 
than the Collector o f the district) shall be required 
to execute a bond in the prescribed form with or 
without a surety or sureties, as the Court may think 
fit to direct, in a s'um not less than the total estimated 
value of the movable property and three years’ pro­
fit of the estate. The form of the bond prescribed;' 
in these rules is as follow s:—

 ̂ Whereas by an order o f
the Court o f the District Judge made on the— — —  
(iay of— -— —under section 7 o f the Guardians and' 
Wards Act (V III o f 1890) the above-named-™-— -—-—  
kas, stihjeet to his entering into a bond in Rs.-

316 INDIAN LAW REPORTS. [VOL. XI

deen appointed gimvd'mri o i the property , etc. * *

It will be seen that these rules clearly con­
template that a conditional order o f appointment can 
be made under section 7, and it is a matter of common 
experience that such orders are frequently passed by
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1930Courts in this province, but so far as I am aware 
their legalitY lias never been disputed. S h a m  D as

■V.
The question has, ho’weveT, been considered in TTmee Dih. 

Madras, where similar rules had been promnlgated ChInb J
by the High Court and foJlov/ed for a number of years.
It first arose incidentally in the case reported as 
GojHiminial v. Srinivasa Aiyangar (V), where the 
Judges composing the Division Bench expressed diver­
gent views. In that ('ase a conditional order Oif this 
desci’iption had been |>assed and upheld on appeal.
Subsequently the required ^security was furnished and 
approved by the District Judge- On an appeal being 
preferred to the High Court against the order ap­
proving the security, it was objected that the appeal 
was incompetent under section 47 (a). Both the 
Judges agreed in upholding the objection and dis­
missed the appeal. In arriving at this conclusion 
Sadasiva Aiyar J. remarked that the original order 
making the appointnjent o f the guardian conditional 
on his furnishing! security was illegal as the only pro­
vision in the Act authorizing the Court to pass an 
order for security was under section 34 («), under 
which security could be demanded only after the ap­
pointment of a guardian had been made under section 
7. The learned Judge expressed the opinion that the 
Act contemplated first the appointment o f the 
guardian under section 7 and then his giving security, 
i f  so required, under section 34 («), and his liability to 
be removed under section 39 (2) i f  he failed to furnish 
security contumaciously. He held acooTdingly that 
rule 240 o f  the Rules and Orders of the High Court,

’Which permitted such appointments, «was ultra vires

(1) (1916) 30 Mad. L. J. 508.



1930 and the appoiiifcmeiit was invalid. Moore- J . did not 
Sham~Dab f̂ ccept this view as correct and observed ;—

tj. “ The practice in the mofussii is this : when a
L'mer Dtk-. _ guardian of the property" is appointed, a. time is fixed 
EK CmND I. for his furnishing security. The appointment

made conditional on security being furnished. Tf 
the guardian fails to do so, or if the security tendered 
is insufficient, the petition is dismissed. The formal 
order of appointment is not signed and the petition 
is treated as pending until the gnaxdian has furnished 
the required security. This ]')rocedure appears to be 
correct and does not, I think, contravene any express 
provision in the A c t .'’ A fter pointing out that 
section 7 is silent as to furnishing security, and that 
section 39 {e) applied only when a guardian was 
guilty of contumacious disregard of any provision of 
the Act or any order of the Court; but that a 
guardian who failed to furnish security, perhaps for 
unavoidable reasons, or was unable to furnish 
sufficient security, could hardly be said to be acting 
in contumacious disregard’ of the order of the Court, 
the learned Judge cam.e to the conclusion that rule 
240 aforesaid was not ultra vires.

The question v̂as again considered by the same 
Qoint in Subba Naik v. Ra/im Ayyar (1), where 
Adding and Seshagiri A.iyar JJ, adopted the view of 
Moore J. in the Madras ]'̂ aw’ Journal case alrea.dy 
cited, and held that there was nothing in the Act to 
make such an appointment illegal. They explained 
that clause (r?) of section 7, which spoke of a guardian 
being appointed, did not negati%’'e the suggestion that 
such an appointment might be made conditional upon 
the furnising of^security,: and that section 34 was a 
further provision which enabled the Court to demand 

: \ WW^~FLTB l̂S'"Mad;:77î ”~  ■
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security even in the case of persons originally ap- 
pointed imcanditionally. It may be in the in- D^g
terests of the minor "’ /  observed the learned Judges, -y- 
“ that there should be a, prompt 'appointment of a Dp̂ .
guardian, and the Court may, after Making the T ek  C h a w d  J . 

appointment to take effect at once, insist upon the 
guardian giving security. It is that claBS of cases 
that section 34 provided for. It does not take away 
the general power possessed by the Court of impos­
ing conditions upon persons who are appointed 
guardians.”

The most recent Madras decision bearing on the 
point is In re Natha VenJcatesa PerumM (1 ), where 
the question arose in reference to the provisions of 
section 3 of the/ Indian Majority Act. In that case 
an order had been passed under Act V III  of 1890 
appointing a certain person as guardian of the 
person and property o f a minor conditional on his 
furnishing security, but such person had died a few 
months later without having furnished the required 
security. No other guardian had been appointed, 
and the question for decision was whether the minor 
attained majority at the age o f 18, or whether the 
period o f his minority was extended under the 
Indian M ajority Act till he had completed his 2 1st 
year. The Full Bench ruled that the minor in that 
case had not become a ward of the Court and that 
he attained majority as soon as he was 18 years old.
The learned Judges endorsed the reasoning of 
Sadasiva Aij^ar J. in Gopammal v. Srinivasa 
A iyangar (2), and held that it is not open to the 
Court under Act VIIT of 1890 to pass a conditional 
order o f the description given above. TJiey further
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1930 held tliat tlie oTcler vvas bad m toto as the actual ap-
Sn \M Das pointmeiit liaci been made depeiident iipoii a coindi-

'•y. tioii which was not warranted by the statute.
Umer Pro. giving the matter my iiicst careful coii-

Tek Chand J. sideratioii I veiiture to> think that the actual decision 
in the case last cited,, that the minoT attained 
majority at the age of 18, was coTrect, but I feel 
constrained to say, with all respect, that the reason- 
inff on which it is based is defective. As statedcD
already, the apf)ointment had been maxi'e condition^il 
upon security being fu*ri]ij^hed„ but as this condition 
wa,s not complied with, the order never became 
effective. The proposed guardian died before he had 
entered upon, his dhties and nô  other gua.rdia.n, was 
appointed. The minor never became a '‘ w a r d ’ ' as 
defined in section 4. (3) of Act V III  of 1890 and for 
this reason the case did no*t fall, within the first part 
of section 3 o f the Indian Majority Act. The minor- 
thei*efore attained majoidty when he had completed.’ 
the age of 18. The view of the learned Judges that 
a conditional order of appointment could not be 
passed under section 7 is based on the assumption! 
that section 34 (a) is exhaustive as to the powers of 
the Court to demand security. W ith all respect, I 
think th.at there is no warrant for this assumption.. 
This section obviously confers on the Court powers- 
which are additional, and not exclusive. It deals with 
the obligations of a guardian of property, who havS 
already been appointed as sucli_, and empowers the' 
■Court to require him to furnish security if and when, 
subsequent to his appointment, it becomes necessary 
to do so. It do?s noit in any manner control or 
qualify secti-on 7, imder which the Court has full 
power to make the appointment on such terms and 
subject to such conditions as it, in its discretioli,
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coiisiders conducive to the welfare o f the minor.
This view is in accord with that taken by the Calcutta S h a m  D a s

High Court in Barendra Kath Miik&rjee v. Ardhenchi 
KiimaT Gancfuly (1), where a Division Bench rejected — ~
the argument that an order appointing a person as Ohawb J
guardian on condition that he furnished security in • 
a certain sum should be taken to have been passed 
under section 34, and not under section 7 .  Mookerji 
J., who delivered the judgment o f  the Court, observ- 
ed that section 7 is couched. “ in the widest possible 
terms and entitles the Court t-o impose such conditions 
as mav be necessary for the protection of the person 
or property o f the infant. To such a case section 34 
has obviously no aoplication- That, section merely 
defines the obligations of the guardian of the pro­
perty appointed or declared by the Court ^
It is plain that tlie conditional order in this case for 
the appointment of the appellant as guardian was 
and! could only have been made under sub-section (1 ) 
o f ■ section 7 .”  After giving the matter my best 
consideration, I am of opinion that an order ap­
pointing a person guardian of the property of a 
minor, conditional on his furnishing security, is not 
■void ab initio, and I would answer question (A) in 
the negative.

The second question for consideration is whether 
an appointment of this kind takes effect from the 
date w'hen the couditional order was passed*, or the 
date when the condition was complied with. The 
aiiwswer to this question will depend on the wording 
o f the' order passed in each case. I f , as in the case 
before us, furnishing the requisite s^ ir ity  is a con­
dition precedteTit to the appointment, there can 

■ V (1) (1914) 24 t  o, 202, 203.



1930 110 daubt that it cannot be effective so long as the
ShIm~Das condition remains unfulfilled. It is not denied that

in such a case the guardian-designate could not be 
U m e b  D ijf . ent]'usted with the control of the miner’s estate and 
EK Ohanb J. could not deal with an}" part of his property until he 

had furnished the required security. In sub-section
(2) of section 4 of Act V II I  of 18B0 “ guardian 
is defined as meaning a person liaving the care of 
the person of a minor or his property or o f both his 
person and property.”  Obviously a person, whose 
title and authority as well as the right to ta.ke 
possession of property are dependent upon his fu l­
filling a certain condition, cannot be said to have 

the care o f such property so long as he has not 
complied with the specified condition. It is only 
when this has been done that he is clothed with the 
character of a g u a r d i a n , ’ ' and it is from that 
time that his appointment takes effect.

It is hardly necessary to point out that if the 
contrary view, that the appointment is effective from 
the momerjt the conditional order was passed, wei’C 
to be accepted, some very serious consecjuences would 
follow. In sub-section (2) o f section 7 it is laid down 
that, ail order of appointment under that section shall 
result in the automatic removal of any guardian 
who has not been appointed by will or other instru­
ment, or appointed or declared by the Court. 
According to this statutory provision the natural 
oT de facto guardian who had hitherto heki charge 
o f the m inor's  estate fimcttis offioio i\%
soon a;s the: order in question was; passed, for 
l iy fM s n  anotl^r person had' been aippointed 
guardian under the Act'; But such person himselT 

A;<"ou]d not; act so long as-he: had -not com plied’ with
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the condition laid down in the order of appointnient. 1930
Wliat, then, is to happen to the estate in the mean- 
tim e? Does the la'w coDtemplate that it is to be in .y,
charge of nô  one., and is to remain ■wholly improtected I^m^r Dtk. 
and imiooked after in the interval'? Such ait ab- Chani) -T:
surdity cannot be imputed to the legislature and. in 
the absence of a clear expression of its intention in 
the statute, an interpretation which leads to such 
startling results must be rejected.

It is. however, su '̂s’ested that the order was sus- 
pensory in its nature and that, the moment the con­
dition was fulhlled, it at once related back to the date 
■when the orioinal order was passed. The doctrine 
of nunc -pro time is invoked,, according to which retro­
active effect is given to an act which was omitted to 
be done at the proper time, but which is afterwards 
performed and, by a legal fiction, it is given the same 
force and virtue, and is attended with the same con­
sequence as if it bad been regularly done, In my 
opinion, this argument is fallacious and is based on 
an erroneous View of the rule of ?umc pro tunc, -which 
is really based on the maxim acfua curiae nemimm 
gra vM t  (see Freeman on Judgmeiits, volume I, page 
220, and Broom’s Legal Mamms, page 85). The 
applicability o f  tbis rule is confined to those cases 
only in w'hich some hardship would be visited upon 
a party, without any fault o f his, unless he were 
relieved from it by allowing “  a proceeding to be taken 
now ioT thm.. i.e., iov the proper time when it should 
have been taken.'’ A person whjoycould have com­
plied with the cGnditional order forthwith.’ but who 
delaved doing so for reasons o f  his own, cannot 
invoke this doctrine, and be heard to say that his 
authority and title related bade to the date when the
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1930 order imposing tiie coiiditioii was passed. To do. so
Sh-uT das not only be contrary to the underlying prin-

V. _  ciple of the rule, but might lead to a great deal ot
injustice to innocent third parties.

;Tek Chan-d -]. opiiiion, the answei’ to question (B) is that
• the appointment of the plaintiff’s inother a;s guardian 

luider Act YITT of 1890 took effect from 16th March 
1909.

The last question presents no difficulty. On the 
date of the sale in dispute, the status o f the 
plaintiff’s mother was that of a naturcd. and not a 
certificated, guardian, and consequently it w as not 
necessa.ry for her to take the permission of the 
Court under sectiou 29 for making the transfer. 
The validity of the transaction must therefore be 
judged by the rule of Hindu Law, Avhich permits a 
natural guardian to alienate the property o f his 
ward in case o f necessity or for the benefit o f the 
estate.

For the foregoing reasons I would answer the 
reference as follows ;—

(A) The appointment is not void ab initio \
(B) The appointment took effect from 16th 

March 1909;

(C) The alienation in question can be avoided 
by the quondam, minor i f  it was not effected for ne­
cessity or the benefit of the estate.

■ Shadi L al G. J.— T concur.Sham Lal C.J.
BROAD’WAy J,— I concur.

Bkoadwat J.
N . F . E . : -


