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APPELLATE GIVIL.

Before Jai Lal and Dalip Singh J7.
-"THAKAR DAR (Derexpaxt) Appellant

VETSUS
FATEH MOHAMMAD AND OTEERS 3}
(PLAINTIFFS) ;P —_
ey Jespondents,
RAM CHANTD axD 0THERS » £

%
{(DEFENDANTS) :
Civil Appeal No. 2679 of 1923.

Punjab Pre-emption dct, I of 1913, section 15 (c) firstly
—~Chakdar Easurkhwars—awvhether * inferior proprietors *’—
within the meaning of the section.

ileld, that Chakdar Kasurkhwars are inferior proprietors
within the meaning of section 15 (¢) firstly of the Punirh
Pre-emption Act, 1913.

Nawab Mahomed Surfuraz Khan v. Dewa Mull (1), and
Muckdoom Shah v. Qomur Ali (), referred to.

First appeal from the decree of Lala Devi Danal
Dhawan, Senior Subordinate Judge. Mulion, doted
the 5th October 1922, decrecing the plaintiffs’ claim.

Bapri Das, Sgeo Naraww, M. L. Prrr and S L.
Purr, for Appellant.

Musamaap Suapl, Nor-vp-Div, and GHuLAM
Momav-uvn-Dix. for Respondents.

The judgment of the Court was delivered by-—

Jar Lan J.—This appeal is by the defendant-
-vendee from a decree for pre-emption passed against
him in favour of four different claimants who
claimed to pre-empt different parts of the land
purchased by him by means of a sale-deed, dated the
6th of August 1919, for Rs. 45,000.  Four suits
were filed by the claimants in respect of that portion

(1) 34 P. R. 1868, (2) 44 P. R, 1870
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of the land sold to which they claimed a right of pre-
emption. It was alleged in each of the suits that
Rs. 45,000 was not fixed in good faith nor was it
paid, and that the market value of the land was
Rs. 11,800. The vendee pleaded in the trial Court
that the plaintiffs had not a right to pre-empt the
sale and that Rs. 45,000 was actually paid by him
and was fixed in good faith. The learned Senior
Subordinate Judge has held that the plaintiffs were
entitled to pre-empt the sale and that Rs. 45,000
was actually paid and was fixed in good faith. He
has, therefore, decreed the suits on payment of the
proportionate amounts calculated on the area decreed
in favour of each set of plaintiffs with due regard to
the quality of the land.

The vendee appeals to this Court prmolpally on
the ground that the plaintiffs had no right to pre-
empt the sales. Four different appeals have heen
filed by him and they will all be disposed of by this
judgment. The plaintiffs-respondents, Fateh Mo-
hammad, etc., have filed a cross-appeal alleging
that the amount decreed to be paid by them is much
in excess of what it should have been. The other
plaintiffs, except in one case, have, it seems, filed
appeals in the Court of the District Judge of
Mnultan on the same ground as in the cross-appeal by
Fateh Muhammad, etc., filed in this Court, but no
steps have been taken by the parties to have those
appeals transferred to this Court and we did not
consider it proper to delay the disposal of the appeals
before us by passing an order of transfer in respect
of those appeals. Our judgment, therefore, shall

not directly affect the appeals pendmg in the Court
of the District Judge. :
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It further appears that onme set of the plaintifis
have not paid the amount ordered to be paid by them
in Court within the time fixed by the Senior Suberdi-
nate Judge and therefore the decree in their favour
has become void. Before us the only respondents,
who were represented, were Fateh Muhammad, etc,
plaintiffs in Suit No. 218, hefore the Senior Sub-
ordinate Judge: they arve respondents in appeal
No. 2679 of 1922, and appellants in appeal No. 207
of 1924, in this Court. The appeals have con-
sequently been heard in the ahsence of the remaining
plaintiff-respondents.

The most impertant question to be decided in
the appeal by the defendant-vendee is whether the
plaintiffs Fateh Muhammad, etc., have the right to
pre-empt the sale. The sale in question was by the
Malik Malguzar of the land in suit, while the pre-
emptors are Chakdar Kasurkhwars in that portion
of the land which they respectively seek to pre-empt.

and it is by virtue of their heing Chakdar Kasur- -

kFhawars that thev claim a right of pre-emption. The
claim is made under clause (¢) of section 15 (1) of the
Puniab Pre-emption Act which confers a right on an
inferior nronrietor to nre-empt a sale of superior pro-
prietary rights hy the sunerior proprietor and wice
versa.  The questicn, therefore. that we have ta
determine is whether a Chakdor Kasurkhwar is an
inferior proprietor within the meaning of section 15
of the Pre-emntion Act.

This description of the tenure is peculiar to the
Multan and the adjoining districts and does not
prevail in this Province genetally. The -appellants’
contention is that a Chakdar Kasurkhwar is really
an occupancy tenant of the land and as such is not
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entitled to pre-empt the sale of the malkiya: mal-
guzar? rights in the land.  The respondents’ conten-
tion, on the other hand is that Chakdar Kasurkhwar
is a sort of an Adna Malik, in fact it seems to have
been claimed before the trial Court that he was
actually an Adna Malik while the Malik Malguzar
was an Ale Malik. Tt is not necessary for us to
decide whether a Chakdar Kasurkhwar is actually an
Addna Malik as that tenure is understood in this Pro-
vince, because it seems to us that the plaintiffs wonld
be entitled to a decree even if we held that they are
some sort of inferior proprietors in the land sought
to be pre-empted by them and are not merely occu-
pancy tenants. Tt is, therefore, necessary to con-
sider the real nature of their tenure.

It appears that so far back as 1860 there was a
dizpute between the predecessors-in-interest of the
vendors in the present case and the predecessors-in-
interest of the pre-emptors with regard to their
respective rights in the entire area of which the land
in suit is a part. Nawab Sarfraz Khan, who was
the Jagirdar of the village, claimed to be the Malik
Malguzar of the land while the Chakdar Kasurkhiwnors
claimed the right to be entered in the revenue records
as owners of the land. It was finally decided by the
Financial Commissioner that the Nawedb was the
Malik Malguzar and that the other party were
entitled to be entered only as Chakdar Kasurkhwars.
Their claim to be entered as owners to the ewclusion

of the Nawoeb was vegatived,

Tt is not necessary for us to set out in detail the

wvarious stages of the litigation on that occasion as the

several orders then passed by the Financial Commis-

sioner are printed at pages 52 to 61 of the printed
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paper book. One of these orders relates to the right
of the Chakdar Kasurkhwars to cut the trees on
their holdings and it was held that such a right could
only be exercised with the permission of the Malik
Malguzar, but the latter was not entitled to with-
hold permission arbitrarily and his action could be
controlled by the Courts if he did so. Considerable
reliance was placed hefore us by the appellants on
these decisions and at ane time it was coptended that
thev operated as a har to the plaintiffs’ claim that
the Chakdur Kasnrkiwers weve inferior proprietors.
This does not, however, appear to have heen the
vendee’s case in the trial Conrt and. when questioned
whether he definitelv contended that the plaintifis
were precluded from asserting their claim by reason
of res judicatn, the learned counsel did not stick to
this assertion. We ave of opinion that the final
-orders passed in the vears 12860 to 1863 and referred
to abave do not conclude the question, nor do they
directly affect it, as on that occasion the dispute
hetween the Jagirdars and the Chakdar Kasurkhwars
related to the right of being treated as owners of the
land to the esclusion of the other party. FEach
claimed that he was the original owner of the land
and that the other party had ! seen introduced later as
a Jagirdar in one case and Chakdar Kasurlloee: in
the other, and was not therefore entitled to he rve-
corded as the owner of the land and the real nature
of the tenure of Chakdur Kasurkhicar was not before
the Court on that occasion. Some remarks made in
the orders of the Financial Cemmissioner no doubt
throw some light on the question of the nature of
the tenure of the plaintiffs, hut we do not consider it
mnecessary to base our decision on such remarks, because
in our opinion there is other more reliable material
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which affords guidance in the decision of the
question.

In a case reported as Nawab Mahomed Surfuraz
Khan v. Dewa Mull (1), the question as to the nature
of the tenure of a Chakdar arose before the Chief
Court of the Punjab and certain observations of the
learned Judges then made may with advantage be
quoted here. In that case, it may be mentioned, the
dispute hetween the Malik Malguzar and the Chakdar
related to the right of repairing existing wells and
of replacing them hy new ones. Both parties
claimed this right to the exclusion of the other and
it was held that the richt vested in the C'hakdar and
not in the Malik Malouzar. After citing the pre-
viong  decigions of the TFinancial Commissicner
referred to above and other doctuments the learned
Judees observed as follows :—

“Now the plaintiff in this case hoth according
to the Settlement Officer’s definition of the (hakdoree
tennires, and the Financial Commissioner’s decigion
determining his richts. is an intermediate holder
hetween the Zamindnr and the cultivator: he possesses
a heritahle and transferable pronertv in the well, and

he enltivates the land himself either hy his own oxen.
or his own cultivators.”’

“ But wheveas a. Chokdar in this position would
ordinarily nav his own revenne to Government direct.
and be alone resnonsible therefor to the exclusion of
the Zamindnr; the latter, instead of the Chakdar has
alone bheen allowed bv the Financial Commissioner’s

decision to engage with Government for the payment
of its revenue in this village.”

(1) 84 P, R. 1868.
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“ The effect of this, however, is not to deprive
the Chakdar of the ownership of his well or of the
right of arranging for the cultivation. The Zamin-
dar and Malguzar is only entitled to collect the
Government revenue and his fixed fee from the
Chakdar * * % In fact while the Zamindar
is the owner of the soil, the Chakdar is the owner of
the well, and in the present case heing in possession,
he also enjoys the right of arranging for the cultiva-
tion.”

Again the question came before the Chief Court
of the Punjab in another case which is reported as
Muckdoom Shah v. Oomur Ali (1), and it was held that
in the Multan District where ('hakdari tenure prevails,
the co-sharers in a well have the right of pre-emption
as to the shares in that well, in preference to the gene-
ral proprietor of the village, who has no share in the
well, but merely receives a kag zamindari payable by
the Chakdars.

It may be incidentally mentioned that the ex-
pression “ well >’ does not mean actually what is
ordinarily understood by it, that is to say, the
structure constructed as a contrivance for the raising
of water, but it also includes the land which i3
attached to the well and is irrigated by it.

It thus appears that in Muwckdoom Shah v.
Oomur Ali (1), the right of the Malik Malguzar to
pre-empt the sale of a share in the well in preference
to a Chakdar was negatived.

The history of the Chakdari Kasurkhwari tenure

is to be found in paragraphs 165 to 171 of Douie’s

Settlement Manual, but we do not propose to quote
extracts from that book. Tt would be sufficient to

(1) 44 P. R. 1870..
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say that from what is stated there it appears that a
Chaldar Kasurkhwar is a sort of an inferior pro-
prietor. In the glossary of Vernacular words given
at the end of the Manual, a Chakdar is stated to
mean “an inferior owner in south-west Punjab,”
while “ Kasur ' is stated to be * fee paid in recogni-
tion of proprietary title.”” A Kasurkhwar means a
person who is in receipt of Kasur. It is, therefore,
obvious that if the meaning of Kasur is as stated in
Douie’s Settlement Manual and we have no reason to

think that it is not, then a Kasurkhwar means a

person who receives a fee in recognition of pro-
prietary title; in other words, one who receives a
share of the propristary dues which are ordinarily
payable by a cultivator of the land to the M alik
Malguzar. An account of this tenure in the Gazetteer
of the Multan District is given as follows :—

*“ The settlers introduced by the State, or by the
Zamindar himself, into a Zamindar's village, are
known as Chakdars. The name is also applied to
those proprietors of the Zamindar’s tribe who have
continued to pay the Hakk Zamindari or Mukaddimi

“to their chief or chief’s family, and it is sometimes

even extended to settlers who have sunk wells under
direct permission of the State in tracts where there
has never heen any one to claim a Zamindari due.
Thus when Diwan Sawan Mal made his new canal,
the Diwanwah, throngh the Mailsi bar, he gave
direct grants to settlers, proclaiming at the same

time that if any one could establish a claim to

Zamindari it should be allowed; no such claim was
established, but, still the settlers were generally des-
cribed as Chakdars. "The supposed connection of

the name with the wood work of the well and the
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payment of the Zamindari gave rise to the idea that
the Chakdar owned the well only in fact that he was
a capitalist who had sunk a well for the Zamindar
who remained the true owner of the soil, and could
buy out the Chakdar on repaying him the money
expended. This idea was still further encouraged
by the fact that the Chakdar sometimes did not culti-
vate himself, but let his well to tenants, and it
occasionally happened that the tenant was one of the
old Zamindars. There was consequently rather a
tendency at the commencement of our Summary Settle-
ments to regard the Chakdar as an interloper who,
by the power of money, was ousting the old family
from its original rights. But this was quite a
mistake; the Chakdar whether he got his title from
the Zamindar direct or through the State, always
‘held his land in full proprietary right, subject only
to the payment of a quit rent in the shape of the
Hakk Zamindari. Of course, if he abandoned his
land it reverted to the Zemindar, but this was because
the latter was the owner of all the waste land and
not in virtue of any contract entered into at the time
of purchase. On the other hand any right of cultiva-
tion enjoyed by the Zamindar was acquired by a
distinct, contract between him as tenant on the one
side and the Chakdar as proprietor on the other; the
terms of the contract might vary from that of a
tenancy-at-will on a full rent to that of a permanent
occupancy on a quit rent, but the original rights of
the Zamindar in no way influenced his position as
tenant.””

It is unnecessary for us to go any further into
the history of this tenure. In qur opinion there can
be no manner of doubt that a Chakdar Kasurkhwar
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is an inferior proprietor in respect of the land beld
by him and this view is further strengthened by two
important circumstances; first, that it is possible for
a Malik Malguzar to become a cultivator of the land
under the Chakdar Kasurkhwar and in that case, in
his capacity of a cultivator, he has to pay the usual
dues in kind to the Chakdar Kasurkhwaer. Tt 1is
obvious that the Chakdar Kasurkhwar cannot
under those circumstances be described merely to be a
cultivator under the Malik Malguzar. Moreover, in
the current settlement record and in the Jamabandi
entries both the Maiik Malguzar and the Chakdar
Kasurkhwars are entered under the column of pro-
prietorship, while the cultivators are entered in a
different column meant for that purpose. We have,
therefore, no hesitation in agreeing with the conclu-
sion of the learned Senior Subordinate Judge that
the respondents are inferior proprietors and as such
are entitled to maintain a suit for pre-emption of the
sale concerned.

Two other points were taken by the appellants’
counsel. One was that no right of pre-emption ex-
tends in respect of land which is entered in the
revenue records as Mohazi Maliken. It appears
that there is some waste land which has not yet been
appropriated for purposes of cultivation and accord-
ing to the rules, the owner, who personally or by
cultivators is in possession of any portion of the cul-
tivated land, has a preferential right to appropriate
the waste land which adjoins such cultivated land.
The entire area, which adjoins the cultivated lands is,
therefore, entered as Mahazi Malikan. We are un-
able to see how a different rule regarding the right
of pre- emptlon can. €pply to this area whlch must be
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held to be an appendage to the cultivated area and
no cogent reason has been shown to us why this area
should not be treated in the same way as the adjoin-
ing cultivated area.

Another point taken was that no right of pre-
emption exists in respect of the date trees, but the
learned counsel when arguing the appeal expressly
-abandoned this contention.

Turning now to the appeal by the plaintiffs Fateh
Muhammad, etc., the only contention raised before us
was that the learned Senior Subordinate Judge
:should have made further enquiry as to the appor-
tionment between the claimants of the price paid by
the vendees to the vendors. It seems that in order
to determine the market value of the entire land, a
Commissioner was appointed by the trial Court and
he submitted a report valuing the land sold at a figure
much less than Rs. 45,000. He also valued the lands
which were the subject matter of the four suits
separately. The Senior Subordinate Judge has
utilised that report for the purpose of apportioning
the sale price to be paid by various pre-emptors.
‘Counsel contends that another Commissioner should
have been appointed for the purpose, but we asked
‘the learned counsel to put his contention in a con-
‘crete form by calculating the total pre-emption price
‘which should according to him have been paid by him,
assuming that Rs. 45,000 was actually paid for the
-entire area as held by the trial Court which finding
was not attacked before us. He made various calcu-
lations, but in each case the price calculated by him
exceeded the amount which the learned Senior Sub-
-ordinate Judge has ordered him to pay. It con-
isequently follows that there is no use in remanding
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the case as claimed by the pre-emptors Fateh
Muhammad, ete., as it has not been shown that they
have suffered by the mode of calculation adopted by the
trial Judge. In cur opinion, there is no force in thiz
appeal also. As a result we dismiss appeals
Nos. 2679 of 1923 and 2037, 2038 and 2039 of 1924
with costs preferred by the defendants-vendees,
Chaudhri Thakar Das, ete., and appeal No. 207 of
1924 preferred by Fateh Muhammad, etc.. pre-

emptors with costs.

A.N.C. |
Appeals d ismissed.

APPELLATE DiVIL,

Before Shadi Lal C. J. and Jas Lal J.

LADHA (Pramntirr) Appellant
versus
MUSSAMMAT SARDAR BIBI sND OTHERS
(DeFENDANTS) Respondents.

Civil Appeal No. 2621 of 1926.

Custom—>Succession—Self-acquired  property—Sister or
collaterals of 7th deyree—Xhokhar Rajputs of willage Khan-
pur, Tahail and District Lahore—Riwaj-i-am.

Held, that among Khokhar Rajputs of village Khanpur,
Tahsil and Distriet Lahore, a sister excludes collaterals of
the 7th degree in the matter of succession to self-acquired
property.

Second appeal from the decree of Rai Sahib Lala
Topan Ram, Additional District Judge, Lahore, doted
the 23rd of April 1926, reversing that of Sheikh
Muhommad Akbar, Subordinate Judge. second class,
Lahore, datedt the 23rd of December 1925, and dis-
mzssmq the plaintiff’s suit.



