
TOL. XIJ LAHOEE SERIES. 287

APPELLATE CIVIL.

Before J a i L a i and B a lip  S in gh J J .
-T H A K A R  DAS (D e fen d a n t) Appellaat 

versus
FA TE H  M OHAM M AD and o th e r s  ^ 1929
E M f S S ™  AND OTHERS [ RsspondeBts.

(D efendants)
Civil Appeal No. 2679 of 1323.

P'unjah Pre-em ption Act, I  of 1913, section 15 (c) firstly  
— Cliaijclar Xasurkli'wars— whether in fe n a r proprietors 
v:ithin the meaning of the section.

H eld, that Chahdar KasiirhfiwaTs are inferior proprietors 
TFitliin tlie meoTiing of section 15 (c) firstly  of tlie Pimipb 
Pre-emption Act, 1913.

Nmvah Mahomed Surfum z Khan  v, Detva (1), and
MucMoom. Shah v. Oomur A l i  (2), referre'd to.

First aqypeal from, the decree o f Lala Devi Dayal 
Dhawan, Senior Syhordvnate Judge. Midtam:, dated  ̂
the 5th. Octohef 19S3, decreeing the plaintiffs^ daim.

Badri Das, Sheo Naeatn, M* L. P uri and S., L.
P uri, for Appellant.

Muhammad Shafi, Ĵ ur-ud-D tn, and Ghulam 
M ohay-ud-D in, for Respondents.

The judgment of the Court was delivered by—
J ai L al J .— This appeal is by the defend’aiit- 

■vendee from a decree for pre-emption passed against 
him ill favour of four different claimants ^vho 
claimed to pre-empt different parts of the land 
purchased by him by means of a sale-deed, dated the 
6th o f August 1919, for Rs- 45,000. ' Four suits 
were filed by the claimants in respect ô f that portion

fl) 34 p. R. 1868. (2) 44 P. B. X870



1929 of the land sold toi wMcli they claimed a right o f pre-
Thaka^ B as alleged in each o f the suit? that

V, Es. 45,000 was not fixed in good faith nor was it
Mohamad market value o f the land Avas

Rs. 11,800. The vendee pleaded in the trial Court- 
that the plaintiffs had not a right to pre-empt the 
sale and that Rs. 45,000 was actually paid by him 
and was fixed in good faith. The learned Senior 
•Subordinate Judge has held that the plaintiffs were 
entitled to pre-empt the sale and that !Rs- 45,000 
was actually paid and was fixed in good faith. Tie 
has, therefore, decreed the suits on payment of the 
proportionate amounts calculated on the area deci-eed 
in favour o f each set of plaintiffs with due regard to 
the quality o f the land.

The vendee appeals to this Court principally on- 
the ground that the plaintiffs had no right to pre- 
empt the sales. Four different appeals have been 
filed by him and they will all be disposed of by this- 
judgment. The plaintiffs-respondents, Eateh Mo­
hammad, etc., have filed a cross-appeal alleging 
that the amount decreed to be paid by them, is much 
in excess of what it should have been. The other 
plaintiffs, except in one case, ha-ve, it seems, filed' 
appeals in the Court of the District Judge of 
Multan on the same ground as in, the cross-appeal by 
Fateh Muha,mjnad, etc., filed in this Court, but no 
steps have been taken by the parties to have those 
appeals transferred to this Court and we did not 
consider it proper to delay the disposal of the appeals 
before) us by passing an order of transfer in respect 
o f  those appals. Our judgment, therefore, shall' 
not directly affect the appeals pending in the Conrt. 
of the District Judge.

2 8 8  INDIAN LAW REPOETS. [vO L. X I



It further appears that one set of the plaintiffs 
have not paid the amount ordered to be paid by them TmEAm Das 
in Court within the time fixed b}̂  the Senior Siibordi- 
nate Judge and therefore the decree in their favour M o h a m m e b , 

has become void. Before us the only respondents, 
who were represented, were T’a.teh Muhaminad, etc., 
plaintiffs in Suit IN'o. 21.8, before the Senior Sub­
ordinate Judge; they are I’espondents in. appeal 
No. 2679 o f and appellants in appeal No. 297 
o f 1924, in this Court. The appeals ha,ve con­
sequently been heard in the absence of the remaini.iig' 
plaintiff-respondents.

The mo'St important question to be decided in 
the appeal by the defend.^.Ilt-vendee is whether the 
plaintiffs Fateh Muham.m.ad, etc., have the ris;ht to 
pre-empt the sale. The sale in question was by the 
BfaliJc Malguzar of the Land in suit, while the pre- 
emptors are Clialtdar Kasnrkkwnrs in that portion 
o f  the land which they respectively seek to pre-empt, 
and! it is by virtue of their being CKaMar Kastir- ‘ 
hJiwars that thev claim a- ri.ŝ ht o f pre-emption. The 
claim, is m.ade under clause (c) of section 15 (1 ) of the 
Puniab Pre-emption .Act which confers a ri^ht on an 
inferior proprietor to pre-empt a sale o f superior pro­
prietary riehts hv the suoerior pToprietor and mce 
ijerm. The questica, Iherefore. that we have to 
determine is whether a. Chahdar Ka.nifWi-war is an 
iuferior proprietor within the meaning of section 15 
o f the Pre-emption Act.

This description o f the tenure is peculiar to the 
Multan and the adjoining distriets and does not 
prevail in this Province genefally. The appellants’ 
contention is that a Chakdar Ka^urhhwar is really 
an ocoupancy tenant o f the landl and as such is not
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1929 entitled to  pre-empt the sale o f  the malMyat mol- 
.J?HAKAE Das guzari rights in the land- The respondents’ conten- 

tion, on the other hand is that Chakdar Kasurkhivar
'Fa t e h

Mohammed, .is  ̂ so'it o f an Adna Malik, in fact it seems to have 
been claimed before the trial Court that he was 
actually an Adna Mdlik while the Malik Malgv.zar 
was an Ala Wlalik. It is not necessary for iis to 
decide whether a CJiakdar Kasurkliwar is actually an 
A dna- Malik as that teniire is iind'erstood in this Pro­
vince, because it seems to us that the plaintiffs would 
be entitled to a decree even if  we held that, they are 
soane sô rt of inferior proprietors in the land sought 
to be pre-empted by them and are not merely occu­
pancy tenants. It is, therefore, necessary to con­
sider the real nature of their tenure.

It appears that so far back as 1860 there was a 
dispute between the predecessors-in-interest of the 
vendors in the present case and the predecessors-in- 
interest of the pre-emptors with regard to their 
respective rights in the entire area of which the land 
in suit is a part. Naivab Sarfraz Khan, who Avas 
the Jagirdar of the village, claimed to be thê  Bialik 
Malguzar of the land while the Chakdar KastLrkJnva.rs 
claimed the right to be entered in the i-evenue records 
as owners of the land- It was finally decided by the 
I'inancial Commissioner that the Natrab was the 
M(tlik Malguzar and that the other party were 
entitled to be enfcered only as Chakdar Kasi.irkhwaTS\ 
Their claim to be entered as owners to the eoschision 
of the Na'wal) was negatived,

I t is not necessary for us to set out in detail the 
v l̂rious stages af the litiga.tion on that occasion as the 
several orders then passed by the Financial Gommis- 
sioner are printed at pages 52 to 61 o f the printed
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paper book. One of these oiTlers relates to the right 1929 
of the ChahdaT I{amrkhioar& to cut the trees on Thakar Das
their holdings and it was held that such a right could 
only be exercised with the permission of tlie Malik Mohammed,
Malguzcvi\ but the latter was not entitled to with­
hold permission arbitrarily and his action TOiild be 
controlled by the Courts if  he did, so. Considerable 
reliance was placed before us by the ap|>ellants on 
these decisions and at one time it was contended that 
they operated as a bar to the plaintiffs’ claim that 
the Chakdar Kaf^nrkhtvars were inferior ]}roprietors.
This does not, howeyer, appear to have been tlie 
vendee’s case in the trial Court end, when questioned 
whether he definitely contended that the plaintiffs 
'were precluded from asserting' their claim by reason 
of res judicaia, the learned counsel did not stick to 
this assertion. We are of opinion that the final 

'■orders passed in the years 1860 to 186B and referred 
to above do not conclude the question, nor d'o they.
■directly affect it, as on that occasion the dispute 
between the Jagirdars end the Chakdar Kasurkliwars 
related to the right of being treated a s . owners of the 
land to the exclusion of the other party. Each 
claimed that he was the ofighial owner Oif the land 
'and that the other .party had been introduced later as 
a Jagirdar in one case and CliaMar Kasurhhwar in 
the other, and was not therefore entitled to be re­
corded as the owner of the land and the real natute 
•of the tenure of Chakdar Kan'urkhwar was not before 
the Court on that occasion. Borne remarks in ad e in 
the orders o f the Financial Commissioner no doubt 
throw some light on the question of the nature of 
the tenure of the plaintiffs, biit^we do »ot consider it 
necessary to base our decision on such remarks, because 
in our opinion there is other more reliable material
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V.
Taths

M o h a m m e d .

wliicli affords guidance in the decision of the 
T h ak ae , D as

In a case reported as Nawab Mahomed Surfuraz 
Khan y. Detva BiuU (1), the question as to the nature 
of the tenure of a, ChaJcdar arose before the Chief 
Court o f the Punjab and certain observations of the 
learned Judges then made may with ad^vantage be- 
quoted here. In that ca.se, it may be mentioned, the 
dispute between the Mahlc Malgii'Zar and the Cliahinr 
rela,ted to the ri.ĵ 'ht of repra.iriiig existing wells and 
of reiplacins  ̂ them by new ones. Both parties 
claimed this rio;ht to the exclusion, of the other and’ 
it was held that the risht vested in tbe C h r M n r  nnd 
not in the Wnlilc Malavzar. After citinf? the pre- 
iHnus decisions of the Financial Comi-nissioiier 
referred to above and other do-ciunents the learned 
Juds'es observed follows ;—

“ Now tbe plaintiff in this case both according- 
tr> the Settlement Offiner’s definition of the Chnhloree 
tcTuire'̂ . find the Fin.Tnnia] CoTnmissiofner’ s decision 
determinincr  ̂ his ridits, is m  intermedi?!te hoWer 
between the Zammdor and the cultivator: he possesses' 
a heritable find transferable nronertv in the well, and' 
he cnltiv?)tes tbp. la-nd himself either by his own oxen, 
or his own cultivators.”

' ‘ But whereas a ChahdaT in this position would' 
ordinarilv nav his own revenue to Government direct, 
and be alone resiionsible therefor to the exclusion o f’ 
the Zamindnr\ the latter, instead of the CTaMar has 
alone been allowed bv the l^inancial Gommissioner’ s 
decision to engage with Government for the payinenlJ 
of its revenue in this villacre.’ ’

(1) 34 p. R. 1868.
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“ The effect of this, however, is not to deprive 1929

the Chakdar o f  the ownership o f  his well or of the Thakae Das- 
right of arranging for the cultivation. The Zamtn- 
dar and Malguzar is only entitled to collect the Hohammed. 
Government revenue and his fixed fee from the 
ChaMar In fact while the Zamindar
is the owner o f the soil, the Chakdar is the owner of 
the well, and in the present case being in possession, 
he also enjoys the right of arranging for the cultiva­
tion.”

Again the question came before the Chief Court 
of the Punjab in another case which is reported as 
Muckdoom Shah v. Oornur AH (1 ), and it wâ s held that 
in the Multan District where Chakdari tenure prevails, 
the co-sharers in a well have the right of pre-emption 
as to the shares in that well, in preference to the gene­
ral proprietor of the village, who has no share in the 
well, but merely receives a liaq mmindari payable by 
the Cliakdars.

It may be incidentally mentioned that the ex­
pression “ well ”  does not mean actually what is 
ordinarily understood by it, that is to say, the 
structure constructed as a contrivance for the raising 
o f water, but it also includes the land which ia 
attached to the w’̂ ell and is irrigated by it.

It thus appears that in Muckdoom Shah v.
Oomur A ll (1 ), the right of the Malik Malguzar to 
pre-empt the sale of a share in the well in preference 
to a Chakdar was negatived.

The history of the Chakdari Kasutkhwari 
is to be found in paragraphs 165 to 171 o f Douie’s 
Settlement Manual, but we dg not p1*opose to quote 
extracts from that book. It would be sufScient to

(1) 44 P. R. 1870.
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Thakab Das
V.

Fateh
iM o h a m m e d .

sa.y that from what is stated there it appears that a 
ChaMar Kasurkhiuar is a sort of an inferior pro­
prietor. In the glossary of Vernacular words given 
at the end of the Manual, a CJiahdar is stated to 
mean “ an inferior owner in south-west Punjab,”  
while “ Kasur ' ' is stated to be “ fee paid in recogni­
tion of proprieta^ry title .'’ A  Kasurkhwar means a 
person who is in receipt o f . Kasur. It is, therefore, 
obvious that if  the meaning of Kasui' is as stated in 
Doiiiie’s SettleiBent Manual and we have no reason to 
think that it is not, then a Kasurkhwar - means a 
person Avho receives a fee in recognition of pro­
prietary title; in other words, one who receives a 
share of the proprietary dues which are ordinarily 
payable by a cultivator of the land to the 'Malik 
Malcjuzar. An account o f this tenure in the Gazetteer 
o f the Multan District is given as follows

The settlers introduced by the State, or by the 
Zamiiidar himself, into a Zamindar's village, are 
known as Cliakdars. The name is also applied to 
tliose proprietors of the ZarpAndar’s tribe who have 
continued to pay the Hakk Zamindari or Mukaddimi 
to their chief or chief’ s family, and it is sometimes 
even extended to settlers who have sunk wells under 
direct permission o f the State in tracts where there 
has never been any one fco claim a Zamindari due. 
Thus when Diwan Sawan Mai made his new canal, 
the Biwanwah, through the Mailsi bar, he gave 
direct grants to settlers, proclaiming at the same 
time that i f  any one could establish a claim to 

it should be allowed; no such claim was 
established, but̂  still the settlers were generally des- 
eribed as Chakdars. ^The supposed connection of 
the name with the wood work o f the well and the
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payment of the Zamindari gaye rise to the idea that 
the Chakrlar  ̂ oiviied thfi well only in fact that he was 
a capitalist who had sunk a well foT the Zmrmidar 
who remained the true owner of the soil, and could 
buy out th© ChaMar on repaying him the money 
expended. TliivS idea was still further encouraged 
by the fact that the Ckakdar sometimes did not culti­
vate himself, but let his well to tenaiits, and it 
occasionally happened that the tenant was one o f the 
old Zamindars. There was consequently rather a 
tendency at the commencement of our Summary Settle­
ments to regard the Chakdar as an interloper who, 
by the power o f money, was ousting the old family 
from its original rights. But this was quite a 
mistake; the Chakdar whether he got his title from 
the Zemindar direct or through the State, always 
held his land in full proprjetary right, subject only 
to the payment of a quit rent in th© shape of the 
Hakk Zamindari. Of course, i f  he ahandoned his 
land it reverted to the Zawmdar, but this was because 
the latter was the owner of all the waste land and 
not in virtue of any contract entered into at the time 
o f purchase. On the other hand any right of cultiva­
tion enjoyed by the Zam.indar was acquired by a 
distinct contract between him as tenant on the one 
side and the Chakdar as proprietor on the other; the 
terms of the contract might vary from that o f a 
tenaney-at-will on a full rent to tliat of a permanent 
occupancy on a quit rent, but the original rights of 
the Zamindar in no way influenced Ms positioin as 
tenant.”

It is unnecessary for us to- go any further into 
the history o f  this tenure. In our opiraon there can 
be no manner of doubt that a Kasurkhwar

T h a k a h  B a s
'V.

F a t e h
M o h a m m e d .

1929
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1929 is an inferior proprietor in respect of the land held 
'T h a k a b  H a s  by him and this v ieW : is further strengthened by two 

important cdrcumstances; first, that it is possible for 
a Malik Mcdguzar to become a cultivator of the land 
under the Cliahdar KasurJchwar and in that case, in 
his capacity o f a. cultivator, he has to pay the usual 
dues in kind to the Gliakdav Kamrkhwar. It is 
obvious that the Chahdai  ̂ KasurJchwar cannot 
under those circumstances be described merely to~ be a 
cultiva.tor under the Malik Malguzar. Moireover, in 
the current settlement record and in the Jamabandi 
entries both the Malik Bialguza-'r and the Chakdar 
Kasurkhwars are entered under the column of pro­
prietorship, while the cultivators are entered in a 
different column meant for that purpose. W e have-, 
therefore, no hesitation in agreeing' with the conclu­
sion of the learned Senior Subordinate Judge that 
the respondents are inferior proprietors and as such 
are entitled to maintain a suit for pre-emption of the 
sale concerned.

Two other points were taken by the appellants' 
counsel. One was that no right o f  pre-emption ex­
tends in respect of land which is entered in the 
revenue record's as Mahazi Malikan. It  appears 
that there is some waste land which has not yet been 
appropriated for purposes of cultivation and accord­
ing to the rules, the owner, who personally or by 
cultivators is in possessioin of any portion of the cul­
tivated land, has a preferential right to appropriate 
the waste land which adjoins such cultivated land. 
The entire area  ̂ which adjoins the cultivated lands is, 
therefore, entered Maha-zi Malihan, W e are un­
able to see how a different rule regarding the right 
■of pre-emption can. supply to this area which must be
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held to be an appendage toi the cultivated area and 
no! cogent reason lias been shown to> us why this area 
should not be treated in the same way as the adjoin­
ing cultivated area.

Another point taken was that no right o f pre- 
'emption exists dn respect of the date trees, but the 
learned counsel when arguing the appeal expressly 
abandoned this contention.

T,urning now to the appeal by the plaintiffs Fateh 
Muhammad,, etc., the only contention raised before us 
was that the learned Senior Subordinate Judge 
:should have made further enquiry as to the appor­
tionment between the claimants o f the price paid by 
the vendees to the vendors. It seems that in order 
to determine the market value of the entire land, a 
Commissioner was appointed by the trial Court and 
lie submitted a report valuing the land) sold at a figure 
much less than Es. '45,000. He also valued the lands 
which were the subject matter o f the four suits 
separately. The Senior Subordinate Judge has 
utilised that report for the purpose o f apportioning 
the sale price to be paid by various pre-emptors. 
Counsel contends that another Commissioner should 
have been appointed fô r the purpose, but we asked 
the learned counsel to put his contention in a con­
crete form by calculating the total pre-emption price 
“which should according to him have been paid by him, 
assuming that Rs. 45,000 was actually paid for the 
■entire area as held by the trial Court which finding 
was not attacked before us. He made various calcu­
lations, but in each case the price calculated hy him 
exceeded the amoiint which the learned Senior Sub- 
‘ordinate Judge has ordered him to f)ay. It con- 
■sequently follows that there is no use in remanding

1929 

T h a k a b  Das
V,

F a t e h
M o h a m m e d .
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X h a k a r  D a s

E a t e h

M o h a m m e d .

the case as claimed by the pre-emptors Eaten 
Muhammad, etc., as it has not been shown that they 
have suffered by the mode of calculatioii adopted by the 
trial Judge. In  our opinion, there is no force in this 
appeal also. As a result we dismiss appeals 
Nos. 2679 o f 1923 and 2037, 2038 and 2039 o f 1924 
with costs preferred by the defendants-vendees, 
Chatidliri Tliakar I)as, etc., and appeal No- 297 of 
1924 preferred by Fateh Muhammad, etc., pre- 
emptors with costs.

A. N. C,

A jrpeals dismissed.

1929 

'D&c. 18.

APPELLATE CIVIL.

Before Shadi Lai C. J. and Jai Lai J.
L A D H A  (P laintiff) Appellant 

veTstis
M USSAM M AT SAEDAE, B IB I a n d  o t h e r s  

( D e p e n d a n t s ) Respondents.
Civil Appeal No. 2621 of 1926.

Cnstom.—Succession—Self-acquired property—Sister or 
collaterals of 7th degree—Kliofeliar Rajputs of village Khan- 
pur, Talisir and District Lahore—RiwaJ-i-am.

Held, tliat SLmong Khohhar Rajpiits of village KHanp-ur, 
and. Diatrici Laliore, a sister esclitdes collaterals of 

tlie Vtli degree in tlie matter of snccession io self-acquired 
property.

Second a/pfeal from the decree of Bai Sahib Lala 
To'pan. Mam, Additional, District Judge, Lahore, dated 
the ^Srd. o f A p ril_ 1926, remrsing that 0/  Sheikh 
Muhammad A JcM t, Siihordinate Judge, second class. 
Jjahore, dated? the 23rd of Decemher 19S5, drid̂  'd4ŝ  
missing Me plaintiff's stiit.


