
APPELLATE CIVIL.

Before Mr. Jiisiici' Mackney.

Rev. B r o t h e r  PATRICK
Feb. 3,

,LYAN HONG &Xo.=". ,
Receiver—Making of a lease by rtccivei-'— Personal liabilily of rtcciver on his

coniraci—Receiver not the agent of Court or estate.Jor contract— Lessee's
rights against receiver only—Civil Procedure Code, 0. 40, r. 1.

A receiver appointed by the Court is not an ageat to contract, either of the 
Court appointing him or of iinybocly eJse, but lie is a principal. He is 
personal!}- liable for contracts entered into by him, nnless the express terms oi 
the contract exclude any personal liability. Where the receiver is liable on his 
contract with the lessee of the property leased by him, theleKseecan only sue 
the receiver and not the owner oi the properly although the receiverinay be 
entitled to an indemnity frcai the property. Under the provisions of 0.40, r. 1 
01 the Civil Procedure Code a rectiver has no power to bind the estate by 
a lease.

In re British Power Tr,ictiott &• Lighting Co.> Ltd., (1910) 2 Gh.D. 470 j 
v.BuU, (1S95} 1 Q.B. 276 ; Dinshmc v. Amrii Lai & Co., I.L.R. 10 Pat; 379';:
Evans V.  Milihtas, (185S) Q.B. Rep. El. & B1. 590 ; /h re 15 Ch.D, 548 J
In re London United Brexveries Ltd., (I907i 2 Ch.D. 511 ; Mahanth Singh v.
U LL.R. 14 Ran, 336 ; Moss Steamship Co., Ltd, v. Whinmy^ (1912)
A.C.254 ; Parsons v. SQVcrcigrt Bank oj Canela, (1913) A.C. l60 ; Ramnarayan 
V. C<rrt'V, I.L.R. 58 Cal. 174, referred to.

Mohan Bibi v. Shyaina B/W, I.L.R. 30 Cal. 937, dissented from.

Foiicar for the appellant.

KyaurDin
M a g k n e y , J.— appeal arises out of a suit 

brought by the plaintifis-respondent Lyan Hong &
Cornpany for the recovery of a suni of money as daroages 
for breach of contract of a lease of a certain rice mill.
This rice mill belonged to the estate of one U Po Kha,
In Civil Regular Suit No. 5 of 1935 in the District Coiirt 
of Insein a decree was passed for the administration of 
this estate, and one U Zeya was appointed receiver. The 
decree; 'is ; dated; the; 23rd /M ;U ;:.Zeya was-
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appoinied receiver lo wind up the estate and partition it 
bro. Patrick among the parties. He was empowered to sell any part 
ly-ŵhokg of tlie moveable property of the deceased if he found it 

necessary to carry out the objects of the suit. He was 
Mackney, j. ,̂ |gQ empowered to sell the immoveable property with 

the prior sanction of the Court. In addition to ihese 
powers it ŵas declared that the receiver should have 
power to rent out any immoveable property of the 
estate for a period not exceeding six months if he found 
it necessary to do so to carry out the objects of this 
suit. In conformity with this power U Zeya leased the 
mill to the plaintiff: company on the 16th October 1936 
but no document of lease was executed. One Chit Po 
was the former lessee. U Zeya appears to have turned 
him out. The plaintiff company ŵ ent into possession 
on the 17th October 1936. On the 12th November
1936 they were ousted by an order of the Headquarters 
Magistrate at Insein and one Ma Hman, said to be a 
sub-iessee of Maung Obit Po, was put into possession 
and remained in possession until the 31st March 1937.

On the 2nd November 1936 the appellant, the 
Reverend Brother Patrick,: having ' beconie the sole 

V owner of the estate the' Court discharged the receiverand 
directed him to; give possession of the .property, which 
was in his possession to the Reverend Brother Patrick. 
On the,,;3rd , November the .receiver was requested by 

; letter to hand over the mill to the Reverend Brother 
Patrick. To this letter U Zeya repHed on the 18th 
November stating that he had leased the rice mill 
to Lyan Hong & Company for six months and that the 

;-mii! was in .their possession.;,: On the 23rd November 
a reply was made on behalf of the Reverend Brother 
Patrick indicating his surprise at receiving the informa
tion contained in the letter of the 18th November and 
pointing out that there seemed to be some trouble at 
the mill as a result of U Zeya’s action as one Ma Hmanj
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as the sLib-lessee of Mating Chit Po, claimed to be 
ill possession. BRo.PAXKrciv,

Tlie plaintiff company joined U Zeya, the Reverend li-an hong 
Brother Patrick and one Maiing E as defendants in 
their claim for damages. \¥e are not now concerned 
with the case of Maiing E. The Subdivisional Court 
graoted the plaintiff company a decree against all tiie 
defendants for Rs, 3,240-10-0. All tlie parties appealed 
against this decree to the District Court. The learned 
District Judge dismissed the appeals of the defendants  ̂
mcdilied tiie decree of the Subdivisional Court by 
granting a decree for Rs. 4,405-4-9, and directed that 
the decree be against the Reverend Brother Patrick and 
Maung E in their capacity as representatives of 
the estate of U Po Kha, and against U Zeya in his 
personah capacity. The Reverend Brother Patrick has 
appealed against; the decree of Ihe ^Distriet ' Court 
dismissing his appeal. ,

The point taken is that the receiver U Zeya is 
personally liable for the contract entered into by him, 

and the other party cannot sue the estate or the owners- 
of the estate for damages for breach of contract but can 
have recourse only against the receiver. Consequently 
no decree should be passed against the Reverend 
Brother Patrick. The receiver can claim to be indem
nified from the estate if it is found that his action in 
leasing,.the 'property was, correct.'

The learned District Judge has considered this point 
in his judgment and he held, on the a.uthority of 
Btbi v. Sliyama Bibi (1), that although the receiver was 
personally Hable a creditor could have recourse also 
against the estate, the principle to be applied being that 
the estate cannot enjoy the benefit of the receiver’s acts 
without being held responsible for the obligations 
arising out of'them.̂ '̂̂ ''
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In Malmnth Singh v. U Aye and others [1) it wzs
B r o ,  P a t r i c k  pointed out that— 

t',

“ As regards the liability o£ the contracting parties, there is 
--—  normally no difference between a contract to which A is a party in

Macksey, f. eipacity as ‘ a trustee ’ and one to which A is a party in his 
personal capacity. In either case the opposite contracting party 
contracts with A and with no one else ; and, in the absence of an 
express or clearly implied term of the contract itself that the 
personal liability of the contracting trustee is to be excluded, no 
limitation upon A ’s personal liability arises by virtue only of his 
being in fact, and b5  ̂his being described as, a trustee. In either 
case the trustee is the contracting person . . . . . . . . .
I f  a creditor obtains a decree against a trustee or an executor 
with whom he has contracted jand such trustee or executor has a 
right o f indemnity against the estate that right of ind,emnity 
becomes one of the assets of the trustee or executor accessible to 
the creditor, whether by subrogation or otherwise. But the 
personal liability of the trustee or the executor must first be 
recognized and only then can any right of indemnity arise upon 
which the doctrine of snbi'ogation can operate,”
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In this judgment a number of English authorities 
are cited, but as the learned Judge observes in this 
matter the kw applicable in this country does not 
differ, I have no doubt that the same principles are to 
,:be applied ia the case: of ■ a ■ contract' with a receiver;, 
:'Pdrthis there is:ample authority.

woû  refer to In re Briiish Power Traction 
andUgktm^ Companŷ  Limited. Halifax ] oint Stock 
Banking Company, Limited v. British Power Traction 
.and Lightitig Company Limited (2), in which a refer- 
: ence is made to the case of In re Johnson (SV which ; 
is referred to by Mr. Jusiice Braund at page 345/of the 
: Rangoon Reports. , In In re Iohnson\3) said :

" If the right c f the creditor.< is, as is slated by Lord Justice 
Turner, the right to put Themselves so to speak, in the place of a

11? i.i936; I.L.R. 14 Ran. 336. {?> >1910. 2 Ch.D, 470, 476.
(3- 15 Ch.D, 548. S.'̂ S.



ifustee, who is entitled to an indemnity) of course, if the trustee 
is not entitled, except on terms, to make good a loss to the Bieo. Patsick 
trust estate, the creditors cannot have a better right. ■ 'Reading lyan'hoxg 
‘ receiver and manager ’ in lieu of ‘ trustee ’ the passage is exactly & Co. 

in point." Macksey, J,

The claim of the creditors was against the receiver 
and in this case (a debenture-holder’s action) they 
were allowed to claim against the estate only to the 
extent of the net amount of the receivers indemnity, 
i,e., ^500 which was less by ;4'400, than the total 
liability incurred by the receiver, because the receiver’s 
cash account was deficient by ^400 which he was 
unable to pay. Swinfen Eady J. said :

“ The right of the trnde creditors was to sue Watkins (receiver), 
to whom they gave credit. He would have had no answer to 
their claim. But can they through him claim against the estate

■ o f which they are not creditors ? The answer i.s th it thej- can 
only claim through him to the extent of his right of indemnity 
against the estate . . . . . The trade creditors have no
higher right than Watkins against the estate. I f  Watkins paid 
them the whole ;£900 he could only come against the estate for 
difference between the £900 and the £400 in his hands,

,£500."

In MOSS SfeamsJtip CompanVy Limited v. Wkimiey (1), 
it is clearly shown that where the contract is made 
by the receiver and manager he is personally liable, 
the receiver and manager looking for indemnity to 
the assets of the company of which he is receiver and 
manager. Earl Halsbury observed fat page 261 i :
:: “  Once a receiver and manager is appointed things ure ehaiigeclj 

:;and every man c f business would know, or ought to knou’, ; that 
the only persGii with whom he could safely coutnict would be the 
minager appointed by the Court.” V

In IJimkaw v. A m ii Lai '&■: Co, (2), the decisioiilin :
■Parsons;[v. ' ̂ Sm̂ ereign Bank: of; (3J' is quoted̂ ;

I'il (1912! A.C. 254. : V; i2l (1930) I.L.R, 10 P;it. 3/9/
(3) (1913) Ap. Cas. 160.
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^  in which this case is referred to and it is observed (at 
Bi-Eo.pvrKicK page 387) by-Lord, Haldane L.C.
Lyan Hi)}iG

“ It is DO doubt true that p-iuui facie miy new contracts 
3I:u:icxi-Y, I. they (i.e., the receivers & managers) made would ordinarily be 

made by them personally in reliance on their right of indemnity out 
of the assets as happened in the recent case before the House of 
Lords of Moss Sleasnship Ccfnfauyt Limited v. Whinney ( l )  where 
a new contract made by the receiver w .̂s held, as a matter of 
construction, to have been entered into by him personally.”

The Patna High Court applied the principle in the 
case before it. Again, in Ramnaraymi Satyapal v. 
Cany & Daniel (2), reference was made to English 
cases and it was pointed out that

" receivers appointed by the Court are not agents to contract, 
either of the Court appointing them or of anybody else, but they 
lire principals. They are personally liable for contracts entered 
into by them, unless the express terms of the contract exclnde'

; : any personaUiabiiity."

If it be true that the receiver in the present case is 
personally liable on the lease contract entered into by 
the plaintiff company, and if the plaintiff company 
can only enforce its claim against the estate through 
the rectivef on its being able to establish that the 
receiver is eMtled to indemnity in respect thereof from 
the cslate, then it is obvious that the Reverend Brother 
Patrickj as the owner of the estate, is not a proper party 
to this suit-.'-;'-

I'have examined the ĉ Be oiMohari Bibi v. Shyama 
Bibi ld>} oTi which the learned District Judge relies but 

' l.,amt)0,iirid to say with the.greatest resp,ect that I do not 
/Understand the reasoning employed in this judgment. 
This was a suit for the recovery of a sum of money due
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to the plaintiff’s firm on account of their dealings with
the receiver of the estate of one Pokhiram, for the brc.patkick 
administration of which Shyama Bibi iiad obtained l -̂am hong 
ktters of administration, the receiver being discharged.
It was contended that the plaintiff’s proper remedy was mackksx J. 
.against the' receiver alone, but the learned Judge 
dismissed this contention saying that the creditor is 
entitled to proceed against the representative of the 
estate for recovery of debts incurred by the receiver 
during the management of the estate by him, The 
learned Judge thought that the right to maintain such a 
suit Jigainst the representative of the estate was founded 
on the just and equitable principle that as the acts of a 
receiver  ̂ acting within his authoritŷ  were the ads|of 
the Court, the estate could not be permitted to enjoy 
the benefit of those acts without being held responsible 
for the obligations arising out of tlieni, The observa
tions of Rigby L.J. in Burty Bonltoii and Hayzvard v,
B'liU [I ] are quoted as justifying tiiis conelusion. No 
doubt it is true that the receiver is entitled to be 
iodemniiied by the estate, but this proposition does not 
justify the conclusion that the creditor is entitled 
in a suit to recover his dues to proceed againstj the; 
representatives of an estate instead of the receiver, of 
conjointly ŵ ith the receiver; and with the greatest 
respect r  cannot see that the quotation from the 
judgroent of R i^y  L.J. Justifies such an inference*
The'quotation is

; The Court could never have intencleciby its action to bring, 
aboiit sncli a state of things as that a business might be carried on 
iseriiaps for j'ears, ancl then, owing to failure of the assetsj all the 

;  ̂creditors slionld go without payment.”

In point of fact, this observation has been taken right 
out of its proper context;an_4

193K] RANGOON LAW REPORTS. 617.

; ■■■44 'V '



193S context, appears to bear a meaning quite opposite to 
b r o . pa tk ic k  that which the learned Judge who decided Mohari 

Bibi V. Shyama Bibi (1), lias put upon it, Rigby L.J. 
says :
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V.
L y a k  H onc 

& Co.

ifACKSEY,
“ The intention is that the receiver aiid manager so appointed 

should appear to the world as the person carrying on ihe business 
in the usual way, making himself personally liable on all contracts^ 
except in cases where there mij^ht be a special stipulation to the 
contrarys and looking tor indemnity to the assets or the persons 
for whose benefit ultimately the business was carried on. It wouk! 
be impossible for a tradesman in the ordinary course of business 
to ascertain for whose benefit the business was carried on, or what 
funds might be available ; and I do not think that the Court can 
be supposed to have intended by their acticn to place people in 
such a predicament. I do not say that it would be the duty oi a 
receiver and manager to incur liabilities of an exceptionally heai?y 
nature, but I think he must be understood to take on himself the 
ordinary liabilities that would fall on a person carrying on such a 
business as that to which his appointment relates. I do not say 
that, it' the fund to which he was looking icr indemnity faiieds 
he might not come to the Court and ask to be relieved from 
responsibility ; but I do not think he can get rid of responsibility 
on a contract merely by stating in the contract that he is a receiver. 
As soon as it appears that he has no principal, and is a receiver 
appointed by the Court, it is implied, I think, when he enters into 
a contract,llhat it is a real contract, by which he binds himself 
pei j illv, and he must look for indemnity from the liability so 
:iki micd 10, the assets . . ; I think:that/the^notion
tit-ou which the Court has always proceeded, in exercising' its 
j.urisdiction to appoint a manager of a business, is, not that he is 
to be in the'position of an agent, althcugh there is no priiicipaf» 
but that he is to be in a position similar to that of persons who in 
a fiduciary capacity caiTy on a business, in the course of vvhicli 
coatntcts have to be entered into executors or trustees, who^ 
by the terras of the instrument appointing them, are directed to 
carry on a business for the benefit of others. Therule has always 
been that sucli persons are fnma facie themselves personally liable, 
and they cannot get rid of liability on the contracts made by them



Tmerely by describing themselves in the contract as executors or
tru ste es  ...............................B r o . Pa t r ic k

and then comes the sentence which has been quoted in 5? °̂ 
the Calcutta decision. In the Calcutta case, Sale ]. jîvckxey,j. 
avers that ,

"* a right to maintain such a suit by creditors of the receiver 
against tlie representative of an estate], is, in my opinion, fouiided 
on the just and equitable principle that as tiie ads of a Receiver 
30 long as they fall within his authority are the acts of the Court, 
the estate cannot be permitted to enjoy the benefits of those act.s 
without being held responsible for the obligations arisirji;' out of 
them.”

But, Avith the greatest respect, I do not think that it is 
correct to hold, even if the acts of a receiver are in this 
sense the acts of the Court that the creditor's of the 
receiver iiave any direct claim against the estate.

The learned District Judge referred to a passage in 
Kerr’s “ The Law and Practice as to Receivers/’ Tenth 
Edition, page 172\ but omitted to specify what was the 
particular passage on which he relied. On referring to 
the,Text Book in question, the only passage I can find, 
which, possibiVj might have been the one the learned 
District Judge had in mind, is this :

“ The acts of a receiver are ior the benefit of all parties 
according to their titles : . y , , » . Conversely, if a loss
ai'ises from the action of a receiver the estate must bear it as 
'between the parties; tô  the action.’*

■Reference is tlieB made to two cases of which the one 
;wliich ,I 'have before me is In re London United 
Breiî ei'iesy Limited, SmitJi London United Breweries:,
JJmited {i). This was a debenture-holders' action, so 
that presumably the word action '’ where it is used for 
the second time in the quotation raust have referred
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193!- such an action. In that particular case the receiver and
Beo,Patrick manager who had been appointed became bankrupt.

There were assets in the hands of the Court and the
Court had to decide how these assets were to be dealt

lUcKXEv, j. with. The trustee in bankruptcy of the receiver put 
in a claim as well as the debenture-holders. It seems 
that the receiver had become entitled to certain pay
ments out of the assets of the company but as he had 
become bankrupt the Court thought fit to make the 
payments direct to the creditors who could prove that 
the debts in which they were interested had been 
properly incurred by the receiver in the course of his 
duties, the reason being that “ this is what would happen 
ultimately.” Neville J. observes :

“ It seems to me that in directing an inquiry with a view to 
payment to the creditors of the receiver, after the discharge of 
the costs of realization, 1 shall be putting those creditors in 
precisely the same position that they would have been in had the 
receiver paid them and then come for hisindemnity against the 
estate."

The decision deals with a very special case and does 
not lay down any principle on which the plaintiff- 
respondent in this case can i*ely in impleading the- 
Reverend Brother Patrickj the present ow’ner of the 
estate. Even here itas slpwn that the claim of the 
creditors is through the receiver.

Whilst conceding that the principle of law herein 
set out is correctly laid down, the learned counsel for'
: the respon dent contends that the case of a lease is 
different from that of a contract, that the receiver by 
leasing the property binds the estate and that the lease- 
created an interest in the estate. I do not think that 
this is a sound proposition. It does not appear to me 
to be correct to say that a receiver can bind the estate: 
by a lease. " ...
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In George David Evans v. William Mathias and 193s
John Lewis (1), I find the following observation by B ro. Patrick

Lord Cfiiiipbcii C.J. ■. lyan hojjg
& Co.

“ The counsel for the respondents laid down the proposition 
that an attornment to a receiver appointed by the Court of 
Chancery enures to the benefit of the person who shall ultimately 
fee found to have in him the legal estate. The Court of Chancery 
ceriainly does not assume to itself any title or power of conveying, 
directii'g its decrees only in personam, and requiring the parties 
in whom the le.î al or equitable interest may be to convey for the 
Toeneiit of tJiose found tb be beneiicial].y ijiterested. But no 
anthority was adduced to show that an attornment to a receiver 
appointed by the Court of Chancery hypothetically creates a 
tenancy under another person.”

In that case it maybe said that Evans was a tenant who 
liad attorned to the receiver. Ultimately the estate 
passed to the defendaotMathias. It was observed :

W e must, therefore, hold that Evans never became tenant to 
LewiSj ” (who assigned to Mathias) “ either by the attornment or by 
the subsequent payment of rent to the receiver; and that the 
relation of landlord and tenant, upon which the avowry is framed, 
was not constituted by the subsequent assignment of the term to 
Mathias.”

It would seem̂  therefore, that no relationship of land
lord and tenant has been created between the plaintifi'- 
company and the Reverend Brother Patrick.

In Kerr on Receivers at page 238 it is observed ,*

‘‘ If a receiver himself grants a lease without sanction, the 
lease will be binding as between him and the person who takes the 
lease by estoppel. As between the lessee, however, and the owner 
of the legal estate, the lease has, in the absence of special 
circumstances, no binding force, even though it maj?' have been made 
with the sanction of the JudMe. The powers o£ the receiver are 
limited to receiving proposals and making aiTangements as to the 
leasing of the property over which he has been appointed receiver.

(!) (1858) Q.B. Ref. E l Bl. 590, 601.
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He has no power bj" a lease made in his own name to transfer
B so .P a tk ick  the legal estate in the property, nor can such a power be given to-
Lv4N̂ Ho\̂ r. lum by the Judge. Leases should be granteclin the name of the

& Co. estate owner.’ ’
M ackneT, J.

In the present case the receiver appointed by the Court 
can have such powers as can in law be conferred on 
such receivers. Order 40 rule 1 of the Code of Civil; 
Procedure sets out the powers which may be conferred 
upon a receiver ; none of them include the power to* 
bind the estate by a lease,

I am of the opinion, therefore, that the proper remedy 
of the plaintiffs-respondent is against the receiver. 
U Zeya ; and that they have no right of suit against the 
owner of the estate, the Reverend Brother Patrick, in 
respect of a breach of contract of the lease. It may 
be that U Zeya will be able to establish his right to* 
indemnity against the estate and that through him the 
plaintiff company will be able to resort to the estate to- 
satisfy its dues, but these are matters which cannot 
arise for decision in such a suit as the present one. 
This appeal is allowed and the plain tiftV suit against the- 
appellant the Reverend Brother Patrick is dismissed’ 
with costs in all Courts.
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