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1930

V.
Ganga J a l. 

B h id e  J .

For reasons given above, the suggested interpret- 
M ool Chand a t io n  of the word! ' pre-emptor ’ as used in  section 17 

of tlie Punjab Pre-emption Act seems to me to be 
untenable. In my opinion tlie pla.intiff is not ' pre- 
emptOT ’ within the meaning of that section and is, 
therefore, not entitled to share the property equally 
with the second vendee. Plis suit should, therefore, 
be dismissed. I would answer the second question ac- 
cordinsflv.

.V" F. E.

1929 

Fov. 14.

LETTER S fsATEMT APPEAL.

Before Broach.iiay and A glia Haidar JJ.

M U N IC IPA L COM M ITTEE, D E LH I 
( D e f e n d a n t )  Appellant 

ver-̂ 'U‘S
MST. CHAM BELI (P la in t i f f )  Eespoiident'.

Letters Patent Appeal No- 124 of IBS'?.

Punjah Municipal Act, I I I  of 1911, sections 172, 18S 
{as amended by the Punjah Munici'pal. {Amendment') 'Act, I  
of 1925)-—Sanctimi to huild—whether can he made snhjeci to 
conditions— Section 188, clmr.se {̂ l)— a'pflicability of— in a?)» 
scnce of hije-Ia'ios.

Tlie plaintiff intending* to hiiihl a verandaTi over ffi 
clilmjja in tlie second storey of lier liotise, a part of tvMcK 
•would proiect over tlie street, applied to tlie Mtinicipal Com­
mittee for permission to do go. The .Mimicipal Committee 
cjranted tlie permission siihject to the two conditiolis, vis. (1) 
that tlie plaintiff slionld pay rent and (2) t’Eat slie sKotild 
execnte an agreement to tlie effect that she wotild remoye the 
verandali without any compensation -wlieneyer the Oommittee 
tpqnired lier to do so. Plaintiff Lnilt the verandah -without 
executing the agreement. Tlie Mtinicipal Gommittee then^ 
issued a notice xtnder sections 1T2' and 195 of the P-unjah 
Municipal Act, retfuiring- h,er to remove the verandaE project­
ing over tlie street or in the alternatiye to comply with the 
conditiona snhject to wHch the permission to hnild had "been



granted, Tke plaintiff tliereon "brouglit tte present suit for 1929
an injunction restraining- tlie Committee from taking any m - Mukicif4L
tion respecting' tlie veranclali. C o m m i t t e e *

IIeld  ̂ t l ia t  tlie  co n d it io n s  la id  d ow n  "by tlie M u n ic ip a l  D e l h i  

'C om m ittee  w H le  granting- tlie  sa n ction  t o  b i ii ld  w e re  G h 'im bem .
vires.

Tlie Committee under section 172 of tlie Punjal) Mnniei"
■pal Act, could have refused tlie -permission if it tad  tlioiigM
fit to do >so, but having- once decided to grant tlie same, It 
could not put any conditions or limitations aronnd it.

H eld  also, that the Committee could not avail itself of 
the provisions of the amended elaiise (v) of section 188 of 
the Act, as it did not make the necessary bye-laws -wliieh it 
was empowered to do under the section.

M u n ici2)a l Commiittee, Ludhiana, y .  Alm d Shah (1)  ̂ an'd 
B ri'jheliari L a i v. Chairrnan of the M unicipality, D altangm ij 
(2 ; ,  re fe rre d  to ,

'A ffea l under Clause 10 of the Letters Patent
from the judgment of B alif Singh, dated 17th 
-M.ay 19S 9.

R aj Naeain , and M ehr Chand M ahajan, fo r  
A ppellan t.

B haw ani Singh P u ri, fo r  Respondent.

A gb:a H aidar J.— Tlie facts of tlie case out of AghaHaiijaiiJ. 
tliis Letters Patent appeal arises are as 

fo llo w s :—

Jfus'samma^ Chiambeli had a ehhajja and she 
intended to build a verandah over it in the second 
storey of her hoiise. The total breadth of the verandah 
was to  be three feet’, and, as the breadth o f the old 
ehhajja was one foot and eight inches and it extended 
iover the private property erf the lady, the projection  
'Over the street was one foot and fou r inches only;. O b

'VOL. X I]  LAHORE SERIES. 277

<I) (1919) 51 I. C. 831. (2) (1921) 63 I. C. 355,



1929 the 4th of October, 1026, Mussammat Chambeli mad©
M u n ic ip a l  a n  application to the Municipal Committee for per-
CoMMiTTEB, mission to build this new verandah. The Muni-

D e l h i   ̂ , .
q), cipality granted the permission but made it subject to

Chambeli. following conditions :—
AghaHaidaiiJ. tliat the applicant, Mussammat Chambeli

would pay rent in respect o f the verandali in so fa r
as it extended over the street and

(2) that she would execute an agreement’ to the 
effect that she V70uld remove the verandah, without
any compensation whenever the Municipal Committee- 
:(*eqnired her to do so.

That permission, which formed the subject of a 
resolution, was communicated to Mussammat Chambeli 
some time in November, 1926. She, however, built 
the verandah but failed to execute the agreement which.’ 
was reqnired by the Municipal Committee. Upon 
this the Municipal Committee issued a notice under

■ sections 172 and 195 of the Punjab Municipal Act
to Mtf-ssammM Chambeli requirins: her to remove fEe 
verandah, which was proie''‘tino' over the street or in 
the alternative to comply with the conditions subject 
to which the permission to build had been granted.

On the 10th of Janna.ry, 192B, M'ussammaf 
Chambeli, hroug'ht a suit fi,̂ >;ainst the Municipal Com­
mittee, Delhi, for a declaration and permanent in­
junction restraining the Committee from takinsi: any 
action as regards the veraiidah. The two Courts below 
dismissed the plaintiff’s suit. Mussammat Chambeli 
came up in a.ppeal to this Court and' a learned. Single 
•Judge modified the decree of the Court below and 
decreed the "pla in tiff ’ s claim, in part bv granting the 
injunction as regards the verandah. The defendant
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Ifuiiicipal Committee lias now filed this Letters 
Patent appeal. M u o t c ip a l

It is argued on behalf of the appellant Mimici- 
pality that the action of the Muiiicipril Committee was 
justified by section 170 of the Pimjab Municipal 
(1911), in that the Municipal Committee could granl A g h a  H a id a s  J. 
permission subject to such conditions as it might chooss 
to impose, and that it could also cha.rge fees for grant­
ing such permission. In my opinion the learned 
Judge o f this Court was perfectly right in holding 
that section 170 had no application. That section 
refers to an altog’ether different state of affairs and 
certainly had no application to a permanent structure 
like the verandah which the plaintiff was seeking tc 
build in her house.

The next question for consideration is whether the 
action of the Municipal Committee was covered by 
section 172 o f the Punjab Municipal Act (1911).
Cndoubtedly there was a permission granted within 
the meaning of section 172 o f the Act. The only 
cjuestion is wlie'ther the Municipal Committee while 
granting such permission could lay down any conditions 
■as to the payment o f rent by the plaintiff and the 
removal o f the structure at any future date in case the 
Connnittee so required. A fter considering the matter 
carefully, I  hold that such conditions were ultm vires 
and the Municipal Committee had no power to put 
restrictions upon the permission granted by it- It 
could ha%̂ e refused the permission i f  it had thought fit 
to do so, but having once decided to grant the same, 
it could not put any conditions or limitations around

,: ;.it. /.
The learned counsel for the4fonicipal Committee 

:referred to section 188 (n) of the Punj ab Municipal
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Act, 1911, as amended by the Punjab Municipal 
M u n ic ip a l  (Amendment) Act, 1925. This clause runs as

'IS, “ (m) regulate the conditions on ’whicli and the-
M s t . Ch a m b e l i . pgj.jQ (^g which permission may be given under STit)“

AghaHaidab J. section (1) o f  section 172 and sub-section (1) of secfcioB.
173. a.nd provide for the levy o f fees and rents for such 
permissio'iii.’ "

Tlie f!.r,sriiment on I'ehalf o f the ^^ppellant wa.s thal, 
havirc: reciard to this .ninetiflTiient, the Municipal Com­
mittee’ wf!,.q within its ris^ht in imposing the con­
ditions fi.s' req-ards the pa,vment o f the rent and the
reTYiovĵ l o f the buildins' at a future date in case the'
Munioioal ComTnittpe demanded such removal. But 
the learned counsel has failed' to notice the opening' 
words nf section 188 which are as follows :—

“ Any Committee mav, by hifl-law.. .W It is clear 
that in order to avail itself o f the amended clause (n) 
it was' incumbent upon 'the Municipal Committee to- 
implement section 188 by TneJvin|[̂  the necessary bve- 
laws. Tt is admitted by the learned counsel for the 
Municipal Committee that no such bye-laws have been- 
framed. The result, therefore, is that clause (u) is not 
of any help to the Municipal Committee in the absence- 
of the bye-laws which alone could have conferred 
powers on the Municipal Committee to impose the- 
conditionsvetc.,indicated in the amended clause.

There is no direct authority on the point, thoupjK 
a number o f cases ha,ve been cited on behalf o f  th<̂  
respondent. Only t wo ca ses may be mentioned here' 
as they have some bearing upon the question under 
consideration. In The Munici'pal (jommittee of 
LndMana v. M kad HJiah, (1) the plaintiff had' ohtaineil



pei’mifcisioii from the Municipalitj of Ludliiana to 1929
build a culvert over a drain in front of his liouse. The Mumcifai.
Municipal Comoiittee granted the pei'inissioii o n  the Comm ittei)̂

■ condition of the applicant executing an agreement ®elhi

that at the end of ten years he would either apply fprSfsT. Ghambeli, 
fresh permission to maintain the culvert or permit j
demolition. The ten years having elapsed and the 
plaintiff not having applied for fresh permission, the 
Municipality issued a notice under section 172 o f the 
Punjab Municipal A ct cahing upon the plaintiff to 
demolish the culvert or obtain fresh permission to 
maintain it. It was held that the notice issued by the 
Municipality was ultra mres, and the plaintiff in 
spite of the fact that; he had executed a formal agree­
ment was allowed to maintain his culvert. By a 
parity of reasoning the action of the plaintiff in the 
present case can be justified and it can be said on her 
behalf that the conditions subject to which the per­
mission was granted were ultra vires.

There is a case of the Patna High Court wMcIi 
is reported as BfijheJian Lai v. The Chairnimi of the 
Municifality^ Daltangunj (1). It is true that this 
case dealt with section 237 of the Bengal Municipal 
Act (III  of 1884); but, as the provisions of this section 
are in paH mate.ria with the provisions of section 172; 
read with section 188 {n), the observations of Coutts J. 
are instructive. It was observed by the learned Judge 
that a Municipal Committee, which can sanction a 
building and impose certain conditions in accordance 
with the rules which it is empowered to make, cannot> 
in the absence of such rules, impose such conditions and 
is bound either to refuse sanction or to grant it  un- . 
conditionally J and that, where sanction tcfbuil^ is given 

,■ \;(1)'<1921),,.63 o / ; S 5 5 . ' ^  ;; .■■ ■."“ “ 'v '

VOL. X I j  LAHOEE SERIES. 281



' by a Municipality subject to conditions which, in the
M u o t c ip a l  absence of the rules, are ultra vires, such conditions

are not binding, and may be disregarded. This 
V. principle, in my judgment, applies to the present case

the conditions as regards rent and the execution
A-g h a H a id a b  J . of an agreement, being ultra mres and not binding 

upon the plaintiff, the coiieliisions arrived at by Dalip 
Singh J. in this case are correct.

I would, therefore, dismiss the appeal with costs 
throughout.

B b o a d w a y  j . B r o a d w a y  J.— I co n cu r  in  di?niissing the appeal
as proposed.

' A. N. C.
"Appeal dismissed.
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Dec. 10.

, A P P E L L A T E  CIVIL.
m  ̂ . . .

Before Zafar Ali and Dalip Singh JJ.

1929 H IR A  ( D e f e n d a n t ) Appellant
versus -

MST. JA I KAITR (P latntife) B^espondent.
Civil Appeal No. 1026 o f 1924.

Pvnjal^ Colonization of Government Land Act, V  of 1912  ̂
sectihn 21 {a), (h)-—Tenancy acquired hy a female— a'pflica-' 
'bility of dam e (a) of section 21— CoUector— diity of— to 
nominate her successor.

Tile land was originally allotted in 1899 to one D , as 
abadhaf, who died in 1900, before lie had fulfilled the condi** 
tions of the grant. Mntation of the land was then entered 
in the name of Mst. K ., Ms widow, who acquired ihe  
‘ ‘ tenancy ”  rig-Iits in 1904. On her death in 1923 there 
were two claimants to the property, ws;., her daughter and 
the l)rother of ’hstr deceased hnshand, and the question was 
wheiheg: the case was governed by section 21 (a) or 21 (&) of 
the Pnn] ah Colonization of Goyernment liiaa'd Act, 1913.


