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P resen t: Viscount Sumner, Lord Thankerton and Sir Binod
M itler,

ATTA M0HAMM:AD 
vers'irs

T h e

Privy Coiiiscsl Appeoi No- 114 of 19X9- 
(Laliore High Court No. 23-5 of 1929.)

Ofi,mi'nal Case— Appeal to Privy Council— A lleged  
irref/ularity in Procedure— A hse'nce of mhstantial injustice*^ 
Function of Judicial Committee in Criminal Cases,

Sevei! persoiLs incUidiiig- tire ii-ppell:int, were cliarg'tul that 
I,bey were meniLers of a,ii. iinla-wfiil asHombly armed with, 
deadly weapons, ;:uid tha;!;, in i’ui'tliei'jiiH'.ci of a coiiuinon inten
tion, one of tlieni, t'lie appellani;, cau.sed the death of a iiaiiied 
person, and that all were thewdiy g’liilty imder, sections 149' 
and 34 of tlie Indian Penal Code of (jausing the death, and 
thereby coimiiitted fm oifeiu:*e pT,m,i,sh.able twider sections -102, 
liQf 148 and 34, of th,a,t Code. At; tlie tiia l the appellant, wh,o 
pleaded an alihif was alone found guilty ; he was found 
■guilty of feeing' the intentional cause of the death of. the per- 
mix killed, a,nd he was sen.te'nced to dcjath ixiider section 31)2. 
All ai)peal to the iligli, Court on the evidence was dismissed. 
On an, appeal to the Privy Co'uncil he eoinplained for the firsl; 
ti'ine (1) that, as lie 'was not charged rinder sectio.n >300 of the- 
Code, and the other accused were acqnitted, lie shotild not 
have heen convicted ; (2) that it was not explained to liim- 
that he might he e.onvicted u nder, section 300 / and that he 
was thixs' depi’ivecl of i;he opport'iinity of pnttilig' forward what 

; ittight :.have.heen a «ncces3'fiii defence under that section. ■
' '̂ H d d  .that,, as there was a complete absence,of ,snh8.tantial, 

ii'justice, or: of- anything which ontrag'ed what, is  ; ,diie to: 
;n,atural justice in crixninal.'caa.eB, the appeal’,sliould he .dis-' 
missed..:

Their Lordships do not act as a Ootirt of erimdnal appeal,,,' 
.and are not;concem ed to..’"regtilate, procedw e ■
Ind ia ,: o r . t o ,,criticise .what, ia-mere 'm,att®r, of-"procedtir©
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Ciiiestioiis raised, whetlier of any siibstance or notj were qusB- 
tions for tlie Indian Courts.

Afj)^eal {'No. 9 o f 19S8) by special leave from a 
jtidgment o f the High Court {A'pril 29, 1929) wMeJi 
confirmed a judgment o f 'the Sessions Judge at Mian-- 
wall {Fehfuafy 1, 1929) conmcti%g the appellant o f  
murder and sentencing Mm to death.

The material facts appear from the judgment o f 
'the Judicial Conimittee.

Special leave to appeal was granted on July 29, 
1929, by the Lord Chancellor, Lord Darling and Lord
Tomlin (1).

, M o r e y , for the Appellant: Under section 221, 
■sub-sections (1) and (4) of the Code of Criminal P ro
cedure, the appellant was entitled to have all the 
sections under which lie was charged clearly stated. 
He was charged only under sections 149 and 34 of 
the Penal Code, which relate respectively tO’ unlaw
ful assembly and the acts done by several persons 
ill furth0ra:nce: of a common intention. A l l  the 
other accused being acquitted, the appellant could 
not he convicted under the cliarge as framed. 
There was no reference to section 300 (murder), 
and, though section 302 was referred to, that 

. was only : as to the punishment to ivhich he would 
l:)e liable upon: a conviction under either section 149 
x)r section 34. Further, it was not explained' to the 
■appellant under either ;section 149 or section 34. The 
'circumsta.nces stated above , constitute so serious . an

A tta
MoHAMlLiD

T he K inq-  
Empebos.

1929

(1) The terms of the charge .̂ nd other material particulaTe of the 
■ case irere not fully before the Board. It appear  ̂that owmg to the 
■interventioa of the long vacatioii, an adSourKmeiit of the hearing of 
t-he petition might restjlt in delay which woiild he avoided hy: granting 

■vipecial leave. A, M.- T. .,
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A tta
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1929 error in procedure that tMs appeal should be allow
ed; that course would be in accordance with the' 
practice of the B oard :— / ) a i  Singh v . The King  
Em,fewr (1). further, it was not explained .fo thts- 
a.ppellant tha..t nnder the ch.arge framed he could be 
convicted as though he had been eha.rgel under section^ 
300. I f  he had understood that, lie might haTe put 
forward the defence that he personally acted in self- 
defence, but that would have lieen no answer fo  the 
actual, charge fr;uned. Thereby he suffered in
justice.

Reference was made alsci to King-Em/peror v. 
Mathin^a Thakif.r (2), inid A iyami: v. Qneefi-Em/press
fS),

B unne K. 0 . and W allactt for the Respondent: 
A charge of murder ag[)inst the a,ppella,nt was 
clearly involyed, in the cha,rge fra,medL n.s it stated  ̂
th.at he ha,d committed an offence punish,ahle under ̂ 
section 302 of the Penal Code, which in terms pro
vides the punisliment for murder. Tlie form o f  the 
charge was in accords,nee with that’ ]iroyidfed by the' 
Code o f Criminal Procedure, schedule form  
There was no error in stating the charge; i f  there 
was, the accused, was not misled', and the error -was- 
iinnrnterial;imder section,225 o f the Code, o l Grimi^ 
na! Procedure. : Thougli the accused was represeiifc**

' ed. by a;plead'er,.he did not raise, the present, objec'tioii' 
■; upoii appeal to the H igh Court, v Even i f  there was-' 
aH: irregularity,' which: is' not admitted; it was merely 

: one; of procedure,' which resulted in no injustice what-: 
';:ever.

" 'M obey replied. ' '

(I) (1917) I. L. R. 44 Cal 876, 889: L.~R,. 4.I T. A. 137, 14B.
: (2) (190U 6 Cal. "W. N. 72, 76. : (3), ^^85) I. L. R. 9, Mad:. :61,
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The judgment o f their Lordships was d.elivered
by—

V iscount Sum ner— A s this is a capital case, 
and as the conviction took place so long ago as Fel>- 
ruFay last, their Lordships think it best to give their 
reasons for the conclusion at which Ihey have 
arrived, without taking further time to put them 
into writing.

‘The appellant’s conviction and. sentence Having 
been confirmed! on appeal, he applied to their Lord
ships last July for special leave to appeal. His peti
tion was allowed, his point being in substance that 
he h^d been convicted without having had a fair 
opportunity of knowing what the clia,rge was that 
he had to meet, and particularly of raising defences 
other than the one raised, or of relying on any cir
cumstances which would have reduced the offence 'fo 
a minor one. Under those circumstances' their Lord'-' 
ships did what they rarely have occasion to do, 
and advised His Majesty in Council to grant special 
leave dbiindafnti caiitela, that it might be dis
cussed a  ̂ length whether he had in truth been de
prived o f so important an opportunity.

Mr. Morey has put the case before their Lord
ships, as he always does, with great clearness and 
fairness. He complains that the charge recorded 
was (hat Atta Moharamadi and a, number o f  others, 
seven in all, were members o f an unlawful assembly 
armed with deadly weapons and that, in prosecution 
o f a common obj ect and in furtherance o f a commoii 
intention, one’ o f/th e  members, Atta Mohammad, ; 
caused the death o f Ghulam Muhanamadv a n l aU 
were thereby, under sections M9 and^34 of tha lndiaii 
Fenal Codfe  ̂ guilty o f causinĝ ^̂ l̂̂  ̂ o f (31ulam

1929
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1929 Muhainniad, aad thereby committed a>n offence 
punis'liable under sections 302, 149, 148 and $ i  of 
the Indian Penal Code. Section 34 was introduced! 
by way of amendment or addition afterwards. I'he 
phraseology of the charge i.s corninon, but it is true 
that, o f  these sections ‘which, are mentioned one a.fter 
another, some refer to the substance of the offence, 
find otliers, or one, at :iny rnfcê  of t-heni, to the iinnish- 
]nent o f the offence.

Afi the resnlt of tlie trisil, the a.ppella.nt alone 
wa.s fonnd guilty, Imt he was foiind G;nilty o f being 
the intentional cfiuRe o f the den.th, o f Ghitlnm Mnha,m~ 
mad. He a,p|)ealed, fin,d'' jnimittedly his notice of 
appeal contai.ned no siig^’estion Avhiitever o f tl’ie ca.se 
that 1b now made on his behalf. Re had pleaded an 
filihi at the trial,, nnd in, hi« <,»;rrun!dB o f appeal he 
emitodied various criticisms npon the: weiglit o f the 
evidence, and then he â dd'ed t!ia,t n:n af ŝ'aii]t nn,der 
these conditions would amoiint to |:>rivate' defence, 
and that, the offence does n,ot ainoniit to iniird'ers a.nd 
that th,e sentence called, for sh,ould, ha,Te been, nnich 
lighter.

,I:Ie appeared by an. ad?oeate on the appeal 
a,nd. had, been legally defended: a-t the. trial, and ili is 

: as clear as possible th.at, with fn ’ll knowledge of the 
:, course ,which; th e , trial had): taken; neither, the appel™ 
:lant:; him self;,n or; those ^who represented him had, :any 
 ̂ "C'̂ s'e whatever, o f  , th.e',injustice th a t 'is :now urged, or 

inv ideâ  o f hislia-ving,been .H'eprived ,of the ̂ oppdrttin-,
,, ity:,:of. kiiowing, th,e charge on which, he was,' tried ■ or :o f : 
; raising: ;defences; appropria.te; to 'th at: xhavge. The 

:,::;ia-guinent;:ia :that,::,becanse: there, was ^no'specific 
i.,ion o f section 800 of ,the India:n Penal Code at ■ 

;' tl}e. section' ■ under „ :;which. x  he;.,was,. :beiiig proceedM:;.
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against, and! because he was cliarged, as a  member 
‘Of an imlawful assemblyj witli acting witli a common 
object and in furtherance o f a common. intentioHj lia 
being the person who stru ck  the blow, the acq u itta l 

o f  a ll the other persons put an  end to th at charge, and 
the possibility that he might be nevertheless convict
ed und^r section 300 was one that had never been ex
plained to him properly or at all, and one which 
it must be taken did him the serious injustice o f mis
leading him as to his true position and depriving him 
o f what might have been a siiccessfui defence.

The proceedings on the appeal, however, maka 
it  quite clear that in fact he was deprived of no 
proper opportunity, that the nature o f the charge 
was quite sufficiently known to him and to tiie 
advocate who appeared for him, and that he was un
conscious o f having suffered any wrong o f that kind 
m itirthe appeal fell into able hands in this country.

It is well to add th at there has been no complaint 
that he was not separately indicted, and no reliance 
has been placed on section 238 o f  the Criminal Pro- 
riedure Code; the case has been solely put upon de
parture from the statutory provisions as to stating 
and explaining the particular charge^ whieh hae been 
;proceededJ with.

 ̂ V Ilnder these circumstances their Lordships. think 
it quite plain that there has been no departure from 
the requirements' of natural justice, and that there 
iias been a trial which in all substance was fair 
and whick has given the prisoner every real oppor
tunity that he required to understand the charge and 

■ ■ m a k e ' h i s ' . d e f e n c e / ; , ^  :';v,
: their Lordships’ Board i'’ so

"well settled with regard to such* a  casef th at it is  un- 
laecessary to cite authorities or to  restate  prin cip les.

A tt a
M ohamm ab

v,.
The KiKa- 
EMFEaOR..

1929



198 INDIAN LAW EEPORTS. VOL. x r

Atta
Mohammad

-w.
King-

E mperoe,

1929 Tlie mast that is said liere is that certain sta.tutory 
requirements o f procedure were not satisfied, and*' 
as their Lordships have so often had occasion to say,, 
India is provided by law with a complete and care
fully devised CriRri;iial Pi'ocediire Code applicable to 
the Courts o f criminal review, which Eave cdns'idered' 
this case and the fiinctions o f which have been dis
charged. Their Lordships, in, ;idvising His Majesty, 
do not act in criminal ma,tters as a Court’ o f Crimi
nal Appeal, and a,,re not’ concerned to regulate- 
procedure o f Courts in India or to criticize what 
is mere matter o f procedure. Accordingly, their- 
Lord'shipa find it unnecossary to discuss the points 
which have been raised af! to the propriety o f snc'li a. 
form, of indictment' as this, a,B to the utility aud ex
tent o f explanntiorif? such as the Code refers to, *m'd' 
as to the va1id,i,ty o f such,, seetionB as section, S95 as- 
fin answer to a:n,v irregula,ri,tv th'n,i'. there may K̂ ive;: 
been, Thev do not desire it' to be understood' 'that 
thev think thn.t the contentions ra.ised on l^eKalf o f 
the appellant on those points coulrl he siistiiined. No 
ot)inion was expre^B'ed, in, tlie Court below a.s re^a,Td'S; 
thfit ?iud the point was never considered there. 
Tbeir lyOFdsbirts have, thercvfore, nothinf? to ŝ av npon 
the'-̂ e cmestions'excent that Iher nre nuestions for  th«?- 
Indian Courts in, the exercise of. ‘their, criminal jnris- 
■diction,..''',;.;;

In' ,,the;, com.p1ete n.bsence; o f . any mib'^tantial Ih -; 
Justice, ,in ,®e,;Com;plete,,absence o f a,nvthing that. duC-'-
- rajfres what, is: due to natural justice, i,n criminal cesea,
; their'/Lordships J n d  ' iU  ̂ impo«fsiWe' ..to,-, adtise ;His 
;,Mai,estv to,interfere.;.. ,;Their T,<ord«liips„ therefore;, will 
, hnmWy ndvise ;.His. Ma |esty that for'these rtescKiS ;thi»' 
appeal must, b^ dism.tsp!ed, .,■
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Before Viscount Dunedin, Sir George Loivndes and Sir Binod
.Mitter.

W A L I M U H AM M AD  and  o th er s  (D e p e n d a n t s ) 
Appellants 

versus
M U H A M M A D  B A K H SH  an d  o th er s  

(P l a in t if f s ), ’Respondents.

Privy Council Appeal No. 31 of 2929. 
r LaViore High Court No. 814 of 1923 (IV

Ci^il Procedure Code, A ct Y  o f 1908, section 1 0 0 ^  
Second Appeal— Finding of Fact— Construction o f Document 
— W hether question of Laia involved.

A  decision of fact by a first appellate Court does not 
inToIve a question of law so as to be open to reconsideration 
upon second appeal under vsection 100 of tte  Code of Civil 
I^rocediire, 1908, merely* "becaiise dociimeiitg, wMck wete not 
ijistriiments o f title, or otherwise the direct fotindations of 
r 'g-lits, liave to be construed for the purpose of deciding" 
the question.

MoTtgagees resisted a snit in 1921 to redeem, alleging 
that tKe mortgag'crs about 1892 bad sold to tbem tbe equity 
of redemption. Tbe land being in the Piinjab, a sale an'd 
transfer could be effected orally. Tbe defendants relied, mter 

upon entries of tbeir names as owners in a record-of» 
lig^bts made in 1892 under tbe Punjab Land Bevenue Act, 
1887, section 31, wbicb under section. 44 were to be presumeii 
to be correct. Tbe District Judge found tbat tbe alleged sal© 
was not proveid.

Held, tbat tbe was iijpon tbe mortgagees to prove
■ tbat tbe mortgage was no longer siibsisting‘, ĉ n tbe
decision of tbe District {Tudge was ^ne of feet, and tberefore

: V: ;:(l) See (1924)


