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FULL BENCH (CIVIL.

Before Sir Ernest H, Goodman Roberts, Kt Chicef Justice, Mv. Justice Dunkiey,
and Mr. Justice Braund.

AN.AR. ARUNACHALLAM CHETTYAR

=y
&

V.AMRP. FIRM*

Adjustient of decrec—Proprdse by judgment-debtor o dv something in futire
—LPorforiiaiice of promise—Imsediate salisfaction of decree on promise—
Salisjaction conditional upon pevformance of prowmfse—Civil Procedure
Code, O. 21, 1. 2.

A decr

e can be adjusted within the meaning of O. 21, r. 2 of the Civil
Procedure Code by a new contract that the judgment-debtor will do something
in future, if the decrec-holder is willing to take such a promise instead of
the decree which he has. It is not necessary in every case thatthe judgment-
debtor shall perform the promise which hé makes to the decree-holder before
adjustment can be regarded as complete.

Per ROBERTS, C.J.—An adjustment of a decree must fulfil the essentials of
any othier valid contract before it can be enforced. It may be reached by
the offer of a promise for a promise and mutual acceptances ; orit may be
reached by the ofier of a promise for an act. In the first case though the
contract is executory there isan adjustinent ; in the second case it is not- the
debtor’s promise but lids performance that results in an adjustment.

Fer DUNKLEY, J.—A promise todo something in future is legal considera-
tion and i the decree-holder chooses toaccept such a promise by the judgment-
debtor in satisfaction of the decree, there is a legal adjustment of the decree.
An inchoate agreement without being completed cannot be pleaded as a bar to
execution,

Per BrRAUND, J—The first question 18 whether there has been a concluded
contract at all. The second question is whether or not it is a term of that
concluded  contract that the decree shall be immediately extinguished or
whether its extinguishment is made conditional upon the previous execution by
the judgment-debtor of bis promise. In the former case there has been an
¢ adjustment'; in the latter there has not.

Ramanarasn v. Venkate Reddi, LIL.R. 56 Mad, 198, followed.

Rualyanji v. Dharamsi, 37 Bom, L.R.230; Patibandhu v Garapati, 69
M.L.J. 77 ; Satyabadi v. Mani, 1,L.R. 15 Pat. 390, referred to.

Lachihinan Das v. Baba Ramnath, LLR. 44 All, 258 ; N.P.L. Firmv,
Bhanja, Civil 1st Ap. No, 82 of 1933, H.C. Ran,, explained

* Civil Reference No. 9 of 1937 arising out of Civil First Appeal No. 74
- of 1937 of this Gourt. v
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An order of reference was made by Baguley and
Sharpe []. in the following terms :

Bacviey, J.—This case arises out of execution proceedings.
The V.M.R.P. Firm got a mortgage decree against, among others,
AN.AR Armmachallam Cheuyar. The morigaged properiy was
put up for sale and sold, and in the end there was a personal
decree against two of the judgment-debtors for Rs. 21.000 odd.
Execuiion proceedings were taken to sell certain land. In the
course of iliese proceedings the decree-holder certified part satis-
faction of the decree by payment of Rs. 3,500. A little later,
however, before any land had been sold, the present appellant filed
an application, in whichk he says that an arrangement had been
come to between him and the decree-holder by which the decree-
holder agreed to accept in full satisfaction of the decree the sum of
Rs. 3,500 and a transfer of eighty acres of paddy land, which he
was to select from the judgment-debtors’ land and which the
judgment-debtors were then to transfer to him. He stated that he
had paid the Rs. 3,500 and was ready and willing to transfer the
eighty acres of paddy land as soon as the decree-holder made his
selection.  The learned Judge refused to hold an inquiry. He did
not even decide whether the application was fime-barred or not.
He felt himself bound by two rulings of this Court ; one officially
reported (4. K.RM.M.C.T. Chetty Firm v. Maung Tha Din (1)],
and one unofficially reported [N.P.L. Firm v. B. K. Bhanja 2],
From these rulings he deduced that because the agreement pleaded
was still in-part executory, it could not be an adjustment within
the meaning of Order XXI, rule 2, Civil Procedure Code. What
assistance in this matier can be obtained from A.K.RAM.M.C.T.
Chelty Firne's case (1) I do not know : it does not appear to me to be
in point at all.  With regard to ¥.P.L, Firm's case (2), it is unfor-
tunate that this jndgment has ever been published. It was a short
judgment dictated from the Bench and is not really understandable
without a knowledge of the facts. It would appear that in that
case it was pleaded that the decree-holder had agreed to buy some
land at Rs. 100 an acre, but it was admitted that the land had not
actually been transferred.  The exact terms of the agreement
alleged are not deducible from the judgment alone, and what the
judgmeni says 1s:

“The agreement relied upon is merely an executor Yy ag1 ee-
ment to adjust ; and before it has become an executed

i1) (1929) 7 Ran. 310. 2) ALR. (1934 Ran. 190.
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agreement, ziz., a transfer of the land by the appellants
to the respondent decree-holder, and thereby become
an adjustment to the satisfacticn of the decree-holder,
the agrecement cannot amount to an adjustment which
may be taken into account in ihe execution of the
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The headnote that has been added to this Report, I regret to Bacorzy, J.

say, 1 am unable to understand ; but it would appear that this has
been quoted in some Reports aprarently to the efiect that upless
all the terms of an agreement had been carried out there can be
no adjustment. If this is the meaning of the judgment, which is
a judgment of a Bench of this Court, with respect, I am unable to
agree.

It seems to me that the trne position of affairs is set cut in
Mara Ramanarasu~. Malta Venkala Reddi (1), in which Reilly J.,
if I may say so, sets out with great clearness when an agreement
is, and when it is not; an adjustment ; and, as he shows, a purely
execuiory contract may become an adjustment. To alter his
illustration slightly : if " A*” has obtained a decree against ' B" for
Rs. 100, and then agrees with “ B that i “ B promises {o pay
him Rs. 1,000 when his father, aged 90, died, he will take that in
full satisfaction of his decree for immediate payment of Rs. 100,
the acceptance of the promise to pay Rs. 1,000 on the death of his
father is 0 complete transaction which extinguishes the decree ;
and yet it cannot be said that the agreement to pay Rs. 1,000 on a
future date is anything but a mere executory contract : the judg-
ment-debtor has paid nothing, but the promise has been accepted
in consideration of giving up of all rights under the decree. The
heacnote of this judgment is as follows : ’ :

“ A transaction whicl extinguishes a decree assuch in whole
or in part is an adjustment of the decree within the
meaning of rule 2 ¢f Order XXI of the Code of Civil
Procedure. '

A promise to do something in’ future is legal -consideration,
and there is mo legal impediment in the way of a
decree-holder accepting a mere promise that the judg-
ment-debtor will do something at somé future date as
a legal and immediate adjustment in satisfaction of his

decree. Where the decree-holder accepts such a

promise, there is a new conlract amounting to a legal

{1) (1932) LL.R. 56 Mad, 198,
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adjustment of the decree on the basis of which the

judgment-debtor is entitled to apply to the Court to

enter up satisfaction of the decree.”
With the whole of this headnote I agree; and it seems to me
that the idea that no executory agreement can be an adjustment is
fallacious. It is necessary to distinguish between two things: In
one case the decree-holder accepts the promise to do something in
return for the extinguishment of his decree : the agreement isihen
an adjustment ; on the other hand, if the decree-holder makes an
oifer to adjust and says, ' If you do this, then I will accept it in '
satisfaction of the decree ¥, then there is no adjustment until the
thing has been done: but thele is nothing to prevent the decree-
holder accepting the promise to do a thing as a complete adjust-
ment ; it all depends on the actual nature of the agreement come
to.

As my view on this point appears to run counter to the Bench
decision of this Court which had been brought to our notice, I
think it better to have the matter referred to a Full Bench. The
question which I would refer is as follows :

“Can a decree be adjusted within the meaning of rule 2 of
Order XXI, Civil Procedure Code, by a new contract
that the judgment-debtor will do something in foture,
if the decree holder. is willing to take such a promise
instead of the decree which he has ; or is it in every
~case necessary that the judgment-debtor shall perform
the promise which he makes . to the decree-holder
before mljzlstnlexlt can be regarded as complete ?

The wording of the question could, I know, be better framed,
but thie real point which I wish to have decided is whether the
Madras case of Mara Ramanarasu (1) has been correctly decided,

but I bardly see how a decision of another Court can be made the
subject of a reference in this Court.

SHARPE, J—It is necessary for the proper determination of
this appeal to know what is meant by the word “adjustment” ir
Order 21, rule 2, To my mind there is no doubt that Mr. ]ustlce
Reilly correctly (and, if I may say so, in admirable phraseology)
stated the true position in Ramanarasn v. Venkata Reddi (1) ;
refer pamcularly to the long paragraph which commences on page
205 and ends at the top of the next page. Urfortunately, however,

(1) {1932} 1L.L.R. 56 Mad, 198,
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there is a decision of this Court, in the case of N.P.L. Firm v.
B. K. Bhanjz (1), from which it is possible to say that this Court
has taken a view different from that adopted in Madras. The
only report of that Rangoon case is to be found in the unofficial
All-India Reporter. The terms of paragraph 3 of the Petition in
that case do not appear from the report, which is unsatisfactory
and one npon which I weuld not care to place too much reliance.
But there is in it sufficient to prevent our disposing of this appeal
by giving a decision in line with the view taken in Madras.

In King-Emperor v. Nga Lun Thoung (2), ibe former Chief
Justice said at pages 586-7 ¢ ‘It is a fundamental of the constitu-
tion of the Court that where cne Bench of the Court in
unambiguous terms has laid down the law in a certain sense it is
not competent for another Bench of equal standing to refuse to
follow the earlier decision, or to give to the language used therein
a meaning contrary to that which the words used would naturally
bear.”

I therefore agree with my brother Baguley that the present is
a case in which a question should be referred for determination
by a Full Bench of the Court. I concur with my learned brother
that the question which he has proposed is the one which should
be put in this case.

P. B. Sen for the applicant. An executory contract

.can be the basis of an adjustment within O. 21, r. 2 of
the Civil Procedure Code. See Ramanarasuv. Venkata
Reddi (3); Safyabadi v. Mani (4); Kalvanji v.
Dharamsi (5); Patibandhu v. Garapati (6); Bharat
National Bank, Litd. v. Bhagwan Singh (7); Surput
Singh v. Maharaj Bahadur Singh (8).

The judgment in Luchman Das v. Rammnath (9) is
«correct, but the headnote is somewhat misleading. An
inquiry is necessary in this case as to what agreement
the parties came to.

Clark for the respondent. In this case the judg-
ment-debtor has only made an offer, and there is no

(1) A LR. (1934} Ran. 190. {5) 37 Bom. L.R. 230.

{2} (1935) LL.R. 13-Ran, 570. {6} 69 Mad, L.I, 77.

(3) T.L.R. 56 Mad, 198, 171 ALR. 11935) Lah, 347,
4) IL.R. 15 Pat, 390. {8) ALLR, 11937 Cal. 232.

119 LL.R, 44 AlL 258.
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concluded contract between the parties. A decree can
be adjusted by any contract, but in the large majority
of cases decree-holders want performance and nota
mere promise for the adjustment of a decree.

Rogerrs, C.J.—I have had the advantage of reading
the judgment about to be delivered by my learned
brother Dunkley and I agree with it. I desire only to
make a few observations with regard to the adjustment
of a decree within the meaning of Order 21 rule 2.

A new agreement between the parties may be
certified to the Court whose duty it is to execute the
decree ; thereupon the Court shall record the new
agreement and it takes the place of the decree. An
uncertified adjustment cannot be recognized by any
Court executing the decree.

Now the adjustment, or new agreement, must fulfil
the essentials of any other valid contract before it can
be enforced as such.

It may be reached by the offer of a promise for a
promise and mutual acceptances ; asforinstance where
the decree holder agrees to accept a mere promise by
the judgment debtor to convey certain lands to him.
The fact that the contract is executory on both sides
does not mean that it is any the less a valid agreement
and adjustment of the decree.

On the other hand the adjustment, or new agreement,
may be reached by the offer of a promise for an act ;
as for instance where a decree holder agrees that upon.
the conveyance by the judgment debtor of certain lands
to him he will accept them in full seitlement of the
decree. In such a case a mere promise by the judg-
ment debtor to do so does not conclude the agreement
for it is mot his promise but his performance which is.
asked for and which is to form the basis of a contract.
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It is therefore necessary to see, as in the case of
every other alleged contract, whether the parties reaily
came to terms and were ad idem, or whether the
negotiations proceeded no further than proposals and
counter proposals without the clear and definite
acceptance of an offer which is the nccessary founda-
tion of every concluded contract. If they came to

terms it does not matter that the concluded contract

was still executory. A contract is said to be executory
when it is as yet not performed or ouly partly performed
by both parties; when one party has completely
fulfilled his obligations in respect of the contract he
is then said to have executed the contract. If they did
not come to terms there can be no adjustment, and the
offer of promises which are not accepted in the precise
terms in which they are made cannot be recorded
as such.

DunKLEY, [—The question which has been referred

for the decision of the Full Bench is as follows :

“Can a decree be adjusted, within the meaning of rule 2 of
Order XXI, Civil Procedure Code, by a new contract that the
judgment-debtor will do something in future, if the decree-holder
is willing to take such a promise instead of the decree which he
has ; or is'it in every case necessary that the judgment-debtor shall
perform the promise which he makes to the decrec-holder before
adjustment can be regarded as coniplete ? "

The answer to the first part of this question is
plainly in the affirmative and the answer to the second
part is in the negative.

The law regarding executory contracts as adjust-
ments of decrees has been clearly laid down by a Bench
of the Madras High Court in Mara Ramanaiasu v.
Matta Venkata Reddi (1), and we respectfully concur
in the judgment of Reilly J. in that case.  This decision

(1) (1932) LLR. 56 Mad. 108, -
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935 has subsequently been followed by the Madres High
ANAR - Court jtself in Patibandhu Raghupathirayadu v. Gara-
enavisy  pafl Pichava (1). It has also been followed by the
CUETIAS Patna High Court in Satyabadi Salu v. Mani Sahu (2)
VaLEand by the Bombay High Court in Kal vanji Dhana v.
Dot 1 D.lur'z;zsi, Diiana & Co, (3). There are also judgments
7 of the Caleutta and Lahore High Courts to the same
effcet, in which judgments Mara Ramanarasu v.

Mutta Venkata Reddi (4) was cited with approval,
Tie decision of @ Bench of the Allahabad High
Court in Lachhman Das v, Baba Ramnath Kalikamli-
wala (3) has been cited as being contrary to the Madras
decision ; hut when the facts of this case are consi-
dered with the judgnients it becomes clear that there is
nothizg i this decision which is oppused to the
decision in Maia Ramanarasy v. Matte Venkala Reddi
{(4). The headvote of the report scems to be too
broadly stated, for it appears from the judgment of
Pigoott J. (at pnge 202), that the agreement under
consideration was 1ot an executory agreement, but was
an inchoate agreement, in that a proposal made by the
decree-holder for adjustment of the decree had not
been legally accepted by the judgment-deblor. The
decree-holder had proposed to the judgment-debtor
that he would accept satisfaction of his decree in a
moditied form and would abandon the execution pro-
ceedings if the judgment-debtor fulfilled four specified
condiiions. Acceptance of this proposal by the judg-
ment-debtor could be only by performance of these
four covenants, and he had not performed any of them.
There was, therefore, no new contract in adjustment of
the decree.  The words used by Piggott J. (at page
263), when he says “ it seems to me fairly clear that an

{1y 69 Mad - L.J. 7Y {3} 37 Bom:. L.R. 230, :
2y (19305 TLL.R. 15 Pat, 390, {4) (1932} LL.R. 56' Mad: 198.
5V (1921) LI.R. #4 All. 258,
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oral agreement, not as yet performed by either party,
could not successfully be set up so asto prevent a
decree-holder from proceeding with the execution of
his decree ", appear to be very wide; but they must be
read subject to the facts of the case, and the facts were
that no agreement had been concluded between the
decree-holder and the judgment-debtor. Walsh J. in
his judgment (at page 264) stated the real decision of
the Bench when he said :

" An inchoate contract, which if completed would har execution
of a decree, cannot be pleaded as a bar to execution under order
XXI, rule 2, and the judgment-debtor cannot claim that the
contract should be completed and then be invoked in bar of
execution.”

With due respect, this is,1n our opinion, a correct
statement of the law,
As stated by Reilly J. in Mara Ramanarasy v.

Matta Venkata Reddi (1), there is no reason why a.

decree should not be extinguished by a new contract
that the judgment-debtor will do something in future, if
the decree-holder is willing to take such a contract
instead of the decree which he hasin his hand. A
promise to do something in future s legal consideration,
and if the decree-holder chooses toaccept such a promise
by the judgment-debtor there is nothing in law to
prevent him from doing so, and such a promise by the
judgment-debtor and acceptance thereof by the decree-
holder is a legal adjustment of the decree. But,
naturally, if a judgment-debtor comes into Court and
alleges that his decree-holder has given up his decree,
which he can execute at once, and accepted in its
place a promise by the judgment-debtor = that he will
do something at a future date, and if that is disputed,
then the evidence that the decree-holder has accepted

{1} 11932) LL.R, 56 Mad. 198,
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such a promise must be carefully scrutinized. Cases
in which a decree-holder has accepted a promise by his
judgment-debtor to do something mm the future as
satisfaction of his decree must be rare, and what
usually happens incases of adjustment of decrees is that
the judgment-debtor suggests terms of settlement and
the decree-holder agrees to accept the performance of
these terms by the judgment-debtor as a settlement.
At that stage that is not a completed contract, but the
settlement 1s still in the stage of negotiation. Itis a
counter-proposal by the decree-holder, which proposal
can only be accepted by performance. That is what
Piggott J. meant when in Lachlunan Das v. Baba
Ramuath Kalikamliwala (1) he said that an oral agree-
ment not as yet performed by either party could not
successtully be set up so as to prevent a decrec-holder
from proceeding with the execution of his decree; and
that is what my brother Mya Bu and I meant in our
short judgment in N.P.L. Firm v. B. K. Bhanja (2),
which has apparently given rise to this reference.

The reporting of this latter case in the All-India
Reporter exemplifies the danger of reliance on
unofficial reports. The case before us was so plain
and, in our view, of so little importance that we did not
consider it necessary even to set out the facts in our
judgment, and we certainly had no intention of enunciat-
ing any proposition of law. When the facts of that
case are examined it becomes at once apparent that what
we had before us was a suggestion for settlement of the
decree which had not yet passed the stage of negotia-
tion; there was no completed agreement between the
parties. The use of the words “executory” and
“executed ' was perhaps somewhat unfortunate, and

1) (1921) LLR. 44 AlL 238. (2) Civ. First Ap. No. 82 of 1933, H.C. Ran,
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it would have been better if we had described the
agreement as inchoate ; but our judgment is not open
to any possibility of misunderstanding if it is read, as
it ought to be, in connection with the facts of that case.

The correct law regarding the adjustment of a
decree by a new contract may perhaps be most plainly
stated by means of an example, If A holds a decree
against B and B offers to transfer certain property to
A, and A accepts that promise to transfer in whole
or part satisfaction of his decree, that is a binding
contract which constitutes an adjustment of the decree
in whole or in part, and can be pleaded by B in bar of
execution. But if A, as is usnally the case, agrees to
accept the transfer of the property in whole or part
satisfaction of his decree, at that stage there is no
concluded agreement between the parties, but A has
really made a counter-offer which can be accepted by
B only by performance, i.c., by the actual transfer of
the property. In this latter case there is no adjust-
ment until the property has been actually transferred.

The question referred will be answered in the

above sense. , _
The costs of this reference to be costs in the
appeal, advocate’s fee five gold mohurs.

Brauxp, J.—I agree.

The question, as it seems to me, is in cach case
whether the decree-holder has, in fact, agreed
immediately to take the judgment-debtor's promise—
to use the words of the referenceitself
decree which he has. " If he has, then, even if the
judgment-debtor’s promise 1s executory, an “ adjust-
ment "’ has in fact been accomplished.

If there has been no concluded contract between
the parties by a definite offer and a definite acceptance

of that offer, it should be evident upon the ordinary

“instead of the
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principles of contract that there can have been no
concluded “ adjustment.”

In my view, however, that does not quite end the
matter. For there mayv well be a concluded contract
that a decree shall be “adjusted ” or “ extinguished”
in fuinro without thestage of a present * adjustment
of the decree having-been reached. If, for instance,
the judgment-debtor agrees to transfer to the decree-
holder a certain property upon a future date- -and,
in consideration of that promise, the decree-holder
agrees to release his decree when the property has
becu transterred, that is a contract. But it is not an

“ adjustment’”’ within the meaning of Order 21 Rule 2 of
the Civil Procedure Code. The decvee for the time
being stands and it does notbecome actually ** adjusted ™
until the judgment-debtor’s promise has been executed.

In short, there are I think two questions always to
be considered, The first is whether there has been a
concluded contract at all. The second is whether or
not it is a term of that concluded contract that the
decree shall be immediately extinguished or whether
its extinguishment is made conditional upon the
previous execution by the judgment-debtor of his
promise. In the former case there bas been an * adjust-
ment.”  In the latter, there has not.

1 think that the reference, having regard to the
terms in which it is framed, should, as to the first part,
be answered in the affirmative ; and, as to its alternative
in the negative,

G.8.C.P0—N 14, LR, 6 7-38—1,730.



