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SPECIAL BENCH.

Before S ir Erncsl H. Goodman Roheri^s, Ki., Chief Jiatice, Mr. Jtisiice Mya B n, 
and Mr. Justice Dimhlev.

193S DYER MEAKIN (BURMA), LTD.
Jflij, 14. V.

THE CHIEF EXECUTIVE OFFICER, 
MANDALAY MUNICIPALITY.*

Municipal asscsimcnt—Assessiiu'rit on preinisen, not profits— Premises with 
exclusive profit-niakiug cJiaractetislic—Contractor's teat— Revctme principle 
—Application, of contractor's test— Outlay aud re tu rn —Profitable character 
of biii:.iiiess carricd on on premises— Absence o f competition—Burma  
Municipal Act, s. 62.

The municipal assessment to be made is upon tlie premises in the occupa­
tion of tlie person assessed and not upon the profits of the business which he 
carries on. A test based upoii the actual tigiires of profits can only he applied 
where a hereditament itself has an exclusive profit-making characteristic so as 
to single it out from other classes of hereditaments and to make it safe to arrive 
at tlie rent which the tenant might reasonably be expected to pay from this 
consideration only.

Neither the contractor’s test, uor the revenue principle, is a principle of 
assessment. Each, or either, according as circumstanGes dcmaiKl, may, in 
particular cases of assessment of lands or buildings, be used as a method of 
fmding out what the hypothetical rent may be when no direct evidence on this 
point is available.

In applying the contractor's test regard must be had both to the outlay 
which would have to be made and to the return which the contractor would 
expect for such outlay. It is legitimate to enquire whether the business of the 
assessee is good, bad or indifferent, or whether it is a business which is specially 
fortunate by reason of the comparative absence of competition. The better the 
bxisiness is the higher the rent ivhzch a bypotlietical tenant might reasonably 
be eiipected to pay for the premises. But this docs not mean that the 
liypothetical rent should be calculated by an investigation into the profits of the 
assessee,

KoPo Vee v. The Corpora tion of R-ingOi)ii> I.L.R. 5 Ran. 161 ; Ladies Hosiery, 
Ltd . V. West Middlesex Assessment Committee, (1932) 2 K.B.D. 679 ; Mersey 
Docks & Harbour Board v. Assessment Committee o f the B irkenhead Union^ 
(1901) A.C. 180; The Queen v. The School Board o f London, 17 Q.B.D. 738̂  
referred to.

Caruvright y. The Sculcoates Union, (1900) A.C. l50, distinguished.

* Civil Reference No. 11 of 1937.
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Clark for the applicant. The company had no 
monopQly in brewmg beer or in selling the produce. 
It has to compete with several importers in the market. 
This case is not Uke the case of a tied pubhc house in 
England. The license is given to the njaiiiifacturerj 
and does not relate to the premises. Rent, not profit, 
is the measure of rateable value. Ryde on Ratingj 6th 
Ed. pp. 210, 211. The company may make big profits 
out of the business, but that has nothing to do with the 
assessment of the premises It is not the business that 
is to be rated, but the premises. Mersey Dochs & 
Harbour Board v. Assessment Comniiftee of the Birken­
head Union (1). A famous writer may write his book 
which will be highly remunerative in any place, but 
this cannot affect the rating value ot the place. No 
doubt if the book is to be sold only'at a certain place, 
that would affect the value of that place. If the land­
lord claims too high a rent, the tenant would go 
somewhere else or build a place for himself.v It is only 
in very special cases that evidence can be given of the 
occupier’s profits. Ryde on Rating, p. 217 : Assessment 
Committee of the Bradford-on-A%mn Unioit v. White (2); 
Secretary of State for India v. Municipal Corporaiion 
of Rangoon (3),

Ba Han ioT th& respondent. There is only one 
licensed brewery in Upper Burma, that of the: 
companyj and there are only two breweries in all 
Burma. The company enjoys a virtual monopoiy. 
The Commissioner can refuse ânother person sanction 
to construct a brewery Without assigning any reasons. 
Rule 128 of the Excise Rules. The privileges of the 
license can only be enjoyed on the premises described 
in the license and not elsewhere. Excise Rule 6. Any
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(1) n901j A.C. 175,180. V (189S) 2 Q.B. 63Q.’
' : (3} I.L.R. lO Ran. 539.
24
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1938 advantage the hereditament has must be taken into 
account and in a business like that of the company its
profits are a useful guide to arrive at the rental value of 
the premises.

The King V. Bradford (1) ; Kirby v. Hunslet Union 
Assessment Committee (2) ; Cartwright v. The Sailcoates 
Union {3) ] Port of London Authority v. Assessment 
Connnlttee of Orseit Union (4) ; Ko Po Yee & Bros> 
V. The Corporation of Rangoon (S),

R o b e r t s , C.J.—This is a reference made by the 
Deputy Commissioner of Mandalay under rule 4, sub­
rule (4), of the Rules published with the Ministry of 
Education, Local Government (Financial) Department 
Notification No. 35, dated the 2nd day of July, 1935, 
and relating to assessments to be made in the Muni­
cipality of Mandalay. The question which the Deputy 
Commissioner has referred to the Court is :

Whether the assessment of Messrs Dyer Meakin (Burma) 
Limited by the Mandalay Mtinicipality could be based on what is 
ktioivn as the Contractor’s Test or according to the Revenue 
Principle on the proiits of the business.”

Messrs. Dyer Meakin (Burma) Limited are brewers 
carrying on a brewery and distillery in Mandalay, which 
is in fact the only brewery or distillery in Upper Burma. 
The tax which is the subjeci-matter of this case is 
imposed under section 62 (1) {a) of the Burma Muni­
cipal Act, 1898, which allows for the imposition of a tax 
on buildings and lands not exceeding 10 per cent of the 
annual value of such buildings and lands. Section 62, 
sub-section (4), says :

“ in this section ‘ annual value ’ means the gross annual rent for 
which buildings ancr lands liable to taxation may reasonably be

i l )  105 E,R. 852. 
m  (1906) A.G. 43, 48.

(3) (1899) 1 Q.B. 667 ; (1900] A.C  ̂ISO, 156. 
: (4^ (1920) A.G, 273, 295. :

(5) LL.R. 5 Ran. 161,



igxpected to let, and, in the case of houses, may be expected to let 1̂ 38
un furn ished .” D yer

M e a k in

By rule 4, sub-rule (4), of the Rules already referred to,
V.

if on the hearing of an appeal under this rule any question as to gxECuTrro
the liability to or the principle of assessment arises on which he O f f i c e r ,

entertains doubt, the Deputy Commissioner may of his own motion, 
and ahall on the applic ition of the appellant or the Chief Executive p a u ty .

Officer made at the hearing, draw up a statement of the facts of rqbe^  CJ 
the case and the point on which doubt is entertained, and refer the 
statement with his own opinion on the point and the record of the 
case, for the decision of the High Court, who shall send a ruling 
thereon to the Deputy Commissioner in order that he may dispose 
of the case in conformity therewith.”

As stated by the Earl of Halsbury L.C. in The Mersey 
Docks & Harbour Board v. The Assessment Committee 
of the Birkenhead Union {X)y iht thing to be done is to 
answer a plain question of fact, namely : What is tlie 
rent which a tenant might reasonably be expected to 
give for the premises ? Lord Halsbury points out that . 
it is not a tenant’s trade which is to be rated, but the 
premises in which he carries on his trade or business : 
and that it is necessary to look at all the circumstances 
of the particular occupation, including tlierein the 
business that tias been done on the premises.

Where it is impossible, as here, by direct evidence 
to find out what rent a hypothetical tenant would give, 
recourse must be had to some other method of solving 
the difficulty. In this particular case it is impossible to 
arrive at tiie annual value of the property by cbrnparison 
witli properties of a similar nature in the neighbour­
hood, since this is the only brewery or distillery in 
Mandalay. As a means: of arriving at the answer to 
the question of what is the gross annual rent for 
which these buildings may reasonably be expected to
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^  let, the Chief Executive Officer came to the conckision
mm that what is known as “ the contractor's test ” was not

a satisfactory method to adopt. Accordingly, he took 
as a basis for the assessment figures representing the 

T h e  c h i e f  pi'oiits of tlie Company and arrived from tliat at a
O f f ic e r ,  figure of Rs. 1,30,106-5-3. If this figure were taken̂

allowance would also have to be made for tenant's 
■ taxesj though this does not seem to have been done.

KoBErrs.cj. In answering the question whether the contractor’s
test or the revenue principle is the right basis upon 
which to assess this particular hereditament, we must
begin by saying that the only proper basis of assevss-
ment is that which enables the gross annual rent, for 
which the buildings and lands liable to taxation may 
reasonably be expected to let, to be discovered : in 
other words, neither the contractor’s test, nor the 
revenue principle, is a principle of assessment. Eachj 
or either, according as circumstances demand, may? 
in particular cases of assessment of lands or build­
ings, be used as a method of finding out what the 
hypothetical rent may be when no direct evidence 
on this point is available.

In order to see what rent a hypothetical tenant 
would pay, the whole of the circumstances in each 
particular case must be examined. As Lord Halsbury 
pointed out in The Mersey Docks & Harbour Board 
V. The Assessment Coinniiitee of the Birkenhead 
Union iX)̂

‘‘ where you have premises of a similar character with equal 
facihties for carrying on trade, you have a very facile mode of 
coinin'  ̂to the conclusion what sum would reasonably be given by 
any tenant from year to year for such premises. But if, instead of 
doing that, you choose to go into elaborate calculations of how: 
much the building cost to er-ect, and when erected what would be 
the value of it, you are only elaborating and maldng moire ebmplex
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and difficult the simple proposition which the Legislature nas p n t  9̂3S
before the overseers to answer.” Uyer

M e a k ix

In another case, Ladies Hosiery and Underwear,,
Limited v. IFt’s/ Middlesex Assessment Committee (1), jhê chiisp 
Scrutton L.T. pointed out that where there was direct esecdtito 
evidence of the rent which a hypothetical tenant mandalay 
actually would pay the method of comparison was pllrrS' 
open to criticism upon the ground that it is assumed 
that the properties with which comparison had been 
made had been themselves correctly assessed. The 
real question in all these cases is : Which is the most
practical and direct means of arriving at the figure at 
which the premises might reasonably be expected to 
let ?.. ;

It is contended on behalf of the Chief Executive 
OEicer tliat the brewery, which is the hereditament in 
question, is a place from which a trade which is a gwrtsi 
mon opoly is carried on since t here are no other 
breweries in Upper Burma, and can be none until 
appiication is made for a licence under Chapter 111 of 
the Burma Excise Rules. Dr. Ba Han has urged upon 
us that by Rule 128 of the Excise Rules an application 
for sanction to construct another brewery might be 
rejected by the Commissioner of the Division with or 
without assigning any reason to the applicant, and 
Dr. Ba Han seeks to say that the present case is 
comparable with that of CartmigM Tke^G  ̂
the Poor of the Scidcoaies Union in Mn^ton- 
Bidl (2), That was a case of a tied piiblic house 
in which the tenant was bound to purchase all 
liquors sold by him from the landlords or their 
nominees, and Lord Morris pointed out that almost 
the very first question that a hypothetical tenant 
would ask was Whether the house was doing a good
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(1) (1932) 2 K.B.D. 679. (2) (1900) A.C. iSO.



193S business or a bad business before he decided what
D y e r  rent to pay, and that the best way of ascertaining what

tmfS, trade was going on would be the production of the
books of the existing tenant. Lord Brampton pointed

T h e  C h ie f  out that anv prudent intending tenant would try to 
E x e c u t iv e  " ^  , ,, • '
OFFICER, ascertain the trade actually done on the premises and

tliat the landlord would also look at the matter from a 
pj^Y. similar angle and would demand a somewhat higher

R o b e r ts , c.j. rent for a house capable of yielding a large profit than
that which he would for a house yielding a small one. 
But the case of Carkvriglil' v. The Scidcoates Umon (1), 
being that of a tied public house, has this distinction 
from the present case, namely, that the hereditament 
derived its letting value from the special character of 
the premises and the restrictions placed upon them ; 
whereas here, although the letting value might well be 
affected by the character of the premises, the circum­
stances are by no means parallel. Where the number 
of enterprises is limited the profit which is earned in 
the enterprise must affect the rent whicii a hypothetieal 
tenant would pay. On the other hand, in my opinion,, 
it will be fallacious to endeavour to arrive at an answer 
to the main question by taking the figures of the trade 
done by the present occupants and endeavouring to- 
arrive from them at the rent which a hypothetical tenant 
might pay. We have had cases cited to us in relation 
to raihvaysj ŵ hich do not seem to have any useful 
application here : and it must not be forgotten that the 
assessment to be made is upon the premises in the 
occupation of the person assessed and not upon the 
profits of the business which he carries on. A test 
based upon the actual figures of profits can only be 
applied where a hereditament itself has an exclusive 
profit-making characteristic so as to single it out from 
other classes of hereditaments and to make it safe to
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arrive at the rent which the tenant might reasonabty ^
be expected to pay from this consideration alone. dyer

The nature of the contractor’s test was explained fBusMA),
shortly by the Court in Ko Po Yee & Bros. v. The 
Corporation of Rangoon {I), The Court quoted with
approval the method of assessment set out, which was o f f i c e r ,

in the following terms ;
it . P A L IT Y

The general tbeory of this principle is, briefly, that a certain _ '
amount o£ capital would requu-e to be invested to provide a RobertSjC.J. 
property of simiLir utility to the one to be assessed and the interest 
on this sum may be taken as the rent which the occupant would, 
actually be paying,”

It was pointed out that the application of this principle 
required careful handling and each case had to be 
considered on its merits.

Cave J., in The Queen v. The School Board of 
London (2), dealing with the application of the 
contractor’s test where the place was occupied, and 
occupied by the owner himself, explains that if such 
occupier-owner could get a place cheaper at a less rent 
than the interest on the cost, it is to be assumed that 
he would not go to the expense of building, but would 
prefer to take the cheaper course and pay the rent.

It may, therefore, be said that in order to arrive at 
the rent which a hypothetical tenant would pay, the 
contractor’s test may be taken as a rough test in a case 
of this kind. But the answer which is arrived at must 
obviously depend upon the rate of interest which the 
contractor would expect to obtain for his money. To 
take the contractor’s test, therefore, is not, by itselfj a 
solution to the question and propo.tmds two new 
questions. In order to discover what would the 
hypothetical tenant pay, one must ask (a) what it would 
cost a contractor to acquire land and build premises of 
similar utility and convenience, and (5) at what rate he
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193S would expect to get a return for his outlay. Careful
Dtee regard must be liacl both to the outlay which would

-IBurS, have to be made and to the return which the contractor
would expect for such outlay. In deciding what return

t h e  C h ie f  thc contractor would expect, I am of opinion that
EXECUTiVE . /  ,1 ' T 1 1 •OfFicEH, the considerations mentioned by then* Lordships m 

Carfwri^it v. Thc Sculcoates Umon (1) must not be lost
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I'ALITY. sight of. Before laying out his money the contractor 
Roberts, cj. would wish to be satisfied as to the kind of opportunities 

for lucrative business which the premises were likely to 
afford, and the better the chance a tenant might have 
•of doing lucrative business upon such premises the 
greater the return on the outlay wdiich it may reasonably 
be expected the contractor would get.

Hence it is legitimate to enquire whether the 
business of the appellants in this particular case is 
good, bad or indifferent; or indeed, as has been 
suggested, whether it is a business which is specially 
fortunate by reason of the comparatiye absence M 
competition. The better the business is the higher the 
rent which a hypothetical tenant might reasonably be 
expected to pay for the premises. But this does not 
mean that the hypothetical rent should be calculated 
by an investigation into the present profits and a 
conclusion drawm from them that the hypothetical 
tenant would pay so much per cent of the profit which 
the present appellants are making.

I observe that in KoPo Yee's case (2) it is noted that 
the rate of interest on the contractor’s principle

" has been fixed by the Court; in the Burma Railways case at 8 per 
cent on the capital value of buildings and plant and 4 per cent on 
'laiid.” ':

This does not mean that the figure of 8 per cent is 
to be taken as a hard and fast rule providing what is a

11) {1900J A.C. 150. (2) (1926) LL.R. 5 San. 161.



reasonable return to the contractor for his outlay in all ^
cases. A  reasonable return may, and w ill in most 
cases, vary with the state o f the money market and with {B u r m a ) ,

the special circumstances of each particular case. If  
the contractor’s test is employed as a basis for 
ascertaining the amount which a hypothetical tenant o f f i c e r ,

might reasonably be expected to pay, care must be mitnici-
taken to examine the actual return which the contractor 
would reasonably expect to receive on his outhiy. } f  eobeuts,c.j. 
money were dear and profits from the particular 
business likely to be high, it is pla.in that the percentage 
on the outlay would be higher than if money were 
cheap and no particular business opportunities were 
afforded by the premises erected. In such a case the 
contractor m ight be glad to let the premises to a tenant 
for a comparatively low return fo r  his money.

r  would aceordingly reply that in the absence of 
d irect evidence or o f any standard of comparison with 
other hereditaments of a similar character, the mefhod 
of finding the annual value by means of the contractor's 
test will, within the lim its laid down, afford a useful 
guide. The examination of the profits made by the 
appellants and a direct calculation from  them is, in the 
present circumstances, a dangerous and unsafe method 
o f discovering the rent which a hypothetical tenant 
would.pay.',,
.  ̂We /assess ■ ' the/ advocate’s feev in this  ̂Gourt''at̂  

twenty gold mohurs. '/

Mya  Bu, J.-“ I agree,

D u nkley , J.— I concur.
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