
Having regard to all the circumstances of the case, 1929
I would leave the parties to bear their own costs 
throuffhoiit.

G op i Ch a n d .
Agha H aidar J .— I  agree. —

A g h a  H a id a e  J ,
N. F. E. .

A'pfeal acce-pted, 
as against defendants 1 and 2.
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L E T T E R S  PATENT APPEAL,

Before Shacli Lai C. J. and Broachcay J.

GURDAS M AL-RAM  CHAND (Decree-holders) 
Appellants 

versus 
GU RAN DITTA M AL (Snrety) ) 
H ARSINGII DAS-SH IV LA L [Respondents.

(Jiidgment-debtors) )
Letters Patent Appeal No, 235 of 1925.

Indian Stamp Act, II of 1899, section 36— Admission of
■ document in evidence— lohat constitutes— whether written 
order essential—Surety's guarcmiee—failure of-. consideration 
— eiect of.

Meld, tliat once tlie trial Judge tlie questiou of the
want of proper stamp present in- liis mind) lias actually ad- 
ii.dtted a dociuiient in eyidence, section 36 of tiie Stamp Act 
j)revents siic]i admission being called in question (except as 
provided in section 61) at any stage of tlie same suit or pro
ceeding (and hence in appeal) on the ground that the instru

m ent has not been properly stamped ;
And, that it is nowhere laid down that a document 

cannot be treated as adniitted in evidence unless there is a 
separate written order deciding the admissibility of the docu- 

,:inent. : ■
Helci (dsQ, the rule of la-w is hrialy •establialied that 

the total faiMre of the eonsideration for a surety^s promise 
c f guarantee has the effect of discharging him.

1929
April 25.



1929 A'pfeal under clause 10 of thf̂  Letters Fcitmt
Gurdas~Mal” judgment of Martwmn J.. dated the 15th

Eam Chawd June, 1Q26.
'V.

Gtjrakditta M o ti Sagar, for  Appellants.
BAnKi Das, Q abttl C hand and B esh "Ra.j, fo r

Respondents.

Shadi L a i  CJ. Sh ad t T^al C.J.— The question for determination,
i.n tills a,ppefil is 'w’hetlier tlie decroe-liolders, Gnrdas 
M;il-Rnm Cliand. are entitled tô  execute tlieir decree' 
R!?a,inst one Gnr înxiitta: Mai, who, in December, 1920, 
ex.eeuted' security bond by wliicli he undertook to pay 
the amount wh.ich mij^ht be found to be payable to the 
decree-holders ;is a result o f the decision of tlie aiipeaJ, 
preferred by the jud^Tnent-debtors, Narsin,i>’h Das- 
Sbiv La,l, in the event of their faibire to discharge 
their liability, The circu.,mstances which led to the 
furnishing of the security maybe shortly stated : In-
May. 1920. the d'ecreediolders. obta.ined from, the Cou,rt 
of the Judieifil Commissioner of Sindh a decree for 
a certa.in sum, of money a,gair!St the judgment-debtors; 
and in, August, 1920. this decree was transferred for 
execution to the Court of the Senior Subordinate 
Judge at Sargodlia. On an application made by the 
decree-holders for the execution o f  the decree the Sub
ordinate Judge issued a, warrant attachin,g the 
property orp the judgment-debtors, but the execution 
of the decree wa.s ultimately^ stayed when, on the 18th 
December, 1020, the .■iudgment-debtors furnished the 
secnrity boixi; executed by Guranditta Mai.

: This bond was w,ritten on a plain paper bearing: 
/.only an,eiglit-anna conrt-fee stamp, and it was:con*' 

tended before the ̂ trial Judge that the document was 
inadmissible in evidence for want of a proper stamp. 

= The objection appears to have been withdrawn, snb- 
; seqiiently but, whatever the reason; m,ay ■ be, th e ; fact
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remains that the learned Judge recorded evidence 1̂ 29 
provmg the execution of tlie bond by the surety, and' GtjejdaT"Mal- 
then gave judgment directing the surety to pay the Chand 

decretal amount to the decree-holders. Now, section GuRAWDiTm 
36 of the Indian Stamp Act, 1899, provides that, 
where- an instrument has been admitted in evidence, Shadi Lai CJ. 
such admission shall not, except as provided in sec
tion 61. be called in question at any stage of the same 
suit or proceeding on the ground that the instrument 
has not been duly stamped. It was urged before the 
learned Judge, from whose judgment this appeal has 
been preferred under clause 10 of the Letters Patent, 
that there is no order of the Court admitting the 
document, but it is nowhere laid down that a docu
ment cannot be treated as admitted in evidence unless 
there is a separate written order deciding the admis
sibility of the document. There can be no d'oubt that 
the question of the want of proper stamp was present 
to the mind of the Subordinate Judge, but he let in 
the document; and after examining witnesses as to 
its execution acted upon it and held the surety liable 
on the strength of it. The document should, there
fore, be held t(5 have been admitted in evidence within 
the meaning of section 36, and the admission ca.nnot 
now be called in question.

There is, however, no reason for dissenting from 
the eon elu sion of the Single Judge that the consider
ation for the surety’s promise to pay the money was 
the decree-holders’ Dromise to abstain from continuing 
to take legal proceedings: against the j udgkent-dehtors; 
a,nd the facts set out in the judgment of the learned
Judge leave no doubt that after the 18th BecemheTj
1920. the decree'-horders took various steps to execute 
their decree, and that on the l^tli March, 1921, they 
agreed to the stay of execution on the judgment- 
debtors’ promising to pay interest at 9 'per oent. in-
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1929 stead of 6 ‘]ib7' cent, 'per aniuim. The rnlti of law is 
'GuedIs^Mal- esta-blished' that totaJ. fa,iliire oi the consider-

R am  C h a n d  ■a.tioii for the surety’ s promise of omarantee has the
Guranditta ©ffcct of discharg*ing hiiu.

I would accordiiigly coiifirni the judgment oif the. 
S h a b i  L a l  C.J. Single' Judge, holding that the surety hn,s been dis

charged from h.is lialiility, a.nd disiiiiss the api'jeal 
with costs.

B e o a d w a y  J ,  B r o a d w a y  J . — I c o n c i i r .

/V F. E.
A p'peal dismisi^ed.

1929

'April 30.

l e t t e r s  p a t e n t  API»EAL«

Before Shadi Lal C. J. and Broadway J .

TTKAM GHA'ND (P lain tiff) Appellant 
versus 

HARTSH CHANDRA and others (D efendants) 
Eesp on dents.

Letters Patent Appeal No. 183 of 1927.

Indian Goiivpanles Act, V II of 1913, section 163 (1)— 
Winding up order— creditor—rights of— Ari .̂cUs, of Associ- 
uHo71— Ma.nacjing Director’ s power to borrow—Company^s 
h ability.

Tlie xVi'ticlea of Asscxjiiiticii of tlie Tiitei'national Ayiir- 
veciic Company, Limited, empowered its Managing’ Director 
to hoTi'ow Money on its Ijelialf , and lie liorrowed sums of 
Hs. 5,000 and Bs. 20,000 from tlie appellant, whicli were 
placed in tlie company’ s books to the latter’ s credit. The 
shareholders acknowledged the receipt of, paid interest on, 
find confirmed, the said loans taken on hehalf of the company 
h y : the Managing Dii’ector, After snfferin^ lieaYy losses  ̂
the company’s cciidition being morihiind and its assets neg
ligible, the appellant as the principal creditor, having served 
on the company a demand for payment and receiyed no satis- 
iaction, applied for the winding up of tlie company, relying 
npon section 163 of the Indian Gompanies Act. It was odn*


