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Mr. Jiiaticc Mackuey.

1937 DAW DWE AND A NO TH ER  U  SAN HLA. *

Dec. 2. Wilhdnni'al of suit n'iih libeyty to fik'fresh suitSnit foi' interest—Leave for
fresh suit to luchidt' n'hole awrigagc €laim~' Formal dcfect ” — “  Other 
suffKicut gyounds"—Civil Precidnrc CLuie, 0. 23, r. 1 [Z) (a )  and ( b ) .

Clause ib) of 0. 23, r. 1 l2j of the Civil Procedure Code is not limited to 
cases in whirh the Court thinks that the suit must necessai'ily fail. There may 
be other sufficient grounds on which it is proper to allow the plaintiff to with­
draw his suit. Clarses (a) and ih] are worded in a different manner and they 
are intesided to cover different circumstances. '

The plaintiff sued for interest alone due on a mortj^age, bat apprehending 
that when later he came to sue for the principal amount, the plea that the 
claim was barred under the provisions of Order 2, r. 2 of the Civil Procedure 
Code mav be raised, he applied for leave to withdraw his suit with liberty to 
file a fresh suit in respect of the whole mortgage. 'Held, that under such 
circumstances it was proper for the Court to grant leave.

Bai ilahakor V. Shah BhikaMiai, l.L .R , 59 Bom. 114 ; K.E.A.K.A. Sahib 
& Co. X. Adamsa, l.L .R . 2 Ran. 06 ; Venkata S he tii v .  Ran^a Nnyak, I.L.R, 
10 Mad, 160, referred to.

B/;a/toc/wrva for the applicants.
Aiikiesaria lor thQ respondent 
Mackney, J.—The plaintiff-respQiident, U San Hla, 

sued t h e  defendaiits-appH cant, Daw Dwe and Peer 
Ahrmed, in the Township Court of Insein for recdvery 
o f  a  siirn of money being interest due on a mortgage; 
by the defendants in his favour together with the 
a m o im t  of the municipal taxes paid by the mortgagee in 
order t o  prevent the land from being sold for default. 
The plaintiff announced in this plaint that at present he 
asked only for this relief reserving his claim to repay­
m e n t  of the principah o f  Rs. 500 to latt;r date. In 
the course of the proceedings the piaintiff, who had 
origiiiaily not been represented by an advocate, engaged 
.a lawyer .'and on:,, his advice; filed',an apj îcation for; leave:, 
t o  a m e n d  his plaint so as, to inclitde the recovery

• Civil Revision ^̂ ô. iS fe  f r  oithe Township Court of
Insein iri Civil Regular Suit No. 304 of 1936
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of the amount due on the mortgage; that is to say, ^
he wished to convert the suit into a mortgage suit daw dvfe
The learned Township Judge declined to allow an u san*h la .

amendment because he thought that to do so would be MACKimr, j. 
to alter the nature of the suit entirely. He was of 
the opinion that the plaintiff’s proper course was
to obtain leave of the Court to withdraw his plaint with 
liberty to institute a fresh suit in respect of the 
mortgage in question. Accordingly the plaintiff 
prayed for such leave and the Court after hearing the 
parties granted leave to withdraw with liberty to file a 
fresh suit. In his order the learned Township Judge 
added the words “ with costs.” This was interpreted by 
the drawer of the decree to mean tiiat it ŵas the 
defendants that had to pay the costs of the plaintiff.
This is obviously a mistake as is admitted by the 
learned counsel for the respondent. I am quite sure 
that the learned Township Judge intended that the 
plaintiff should pay the costs of the defendants. His 
order must be altered to make this clear.

The applicants object to the order of the Township 
Court on the ground that in granting leave to withdraw 
it exceeded its powers under Order 23, rule 1, sub-rule 
,(2) of the Code of Civil Procedure, which reads as 
follows ;

“ (2) Where the Court is satislied—
(a) that a suit must fail by reason of some formal defect, or 
(&) that there are other sufficient groimds for allowing 

the plaintiff to institute a fresh suit for the subject- 
matter of a suit or part of a claim, it may, on such 
terms as it thinks fit, grant the plaintiff permission 
to withdraw from such suit or abandon such part of a 
claim with liberty to institute a fresh suit in respect of 
the subject-matter of such suit or such part of a claim.*'

Learned counsel for the applicants argues that the 
"height of authority is in favour of the interpretation of
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IJ Sax HtA. 

M ackxev, J.

1937 the phrase “ other suiiicieiit tirourds ” in the sense of
Daw dvv!- grounds ijiisdein genei'is witli a formal defect.’ He

argues tliat it cannot by any means be maiEtained 
that there was anything like a. formal defect in the 
plaint as originally tiled. I am myself inclined to doubt
that the effect of tliis clause should be too rigoroiisly 
restricted. The two sub-clauses [a] and [h) are
worded in an entirely diiierent manner and it seems 
to me that they are intended to cover different
circumstances. With great respect I agree with the 
observations ol the learned Chief Justice of the High 
Court of Bombay in Bai Mahalwr v. Shoh Bhikabhai 
Saiikakhaad {!]. He points cut that clause (o) says that 
the Court must be satisfied that the suit must fail by 
reason o'l some formal defect and clause [b] omits any 
reference to a failure of the suit. He observes :

‘ ‘ I have, no doubt whatever that clause (b) is not limited to 
cases in whiGh the Court thinks that the suit must necessarily fail.. 
risere may be other suft'tcient grounds on \\1iich it is pro 
to :ilio\v the plaintiff to withdraw his -suit. No doubt the 
two clauses must be read together, and one has in clause (a)' 
an iPiUstration of the sort o£ reason which the legislature thou«ht 
would be sufficient, and in that way clause (a) may, to some extent}, 
limit the generality of .the words in clause (&), but I am not 
prepared to go further than that in limiting the very wide 
discretion wluch is conferred by clause fZ?).”

Th.e only case of this High Court which has been
brought to m.y notice is the case of K.E.A.K.A. Sahib
& .Co. V. KJL Adamsa (2). In this case the plaintiff 
had instituted two suits on the same date of such a nature 
that it was possible that if he were successful in the first 
suit he might be debarred under the provisions of
Order 2 rule 2 of the Code of Civil Procedure from
succeeding in the second suit. He applied to the*
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Goiirt for liberty to withdraw both suits and institute a i937 
fresh suit in respect of the subject-matter of the two daw dwe 
suits. His applications were rejected and the plaintiff  ̂san\la 
applied to this High Court to revise the order rejecting j.
the applications. Mr. Justice Lentaigne observed :

“ In my opinion the provisions of Order 23, rule 1 (2), are 
intended to authorize the granting of relief inter alia in cases 
in which the formal defects rendering the relief desirable are 
defects of legal formalities prescribed by the Code or other such 
legal defects, and that in suitable case relief should be £>ranted 
whether the defects arise from a mistake of law or from a mistake 
of fact. I may also add that even if the plaintiff did in fact 
realise that there was a doubt as to his lethal ri,ijht to institute two 
suits instead of one, I do not think that it would be any ground for 
refusing to allow him to correct a bona fide mistake” .

Mr. Justice Lentaigne further observed :

“ The expression ‘ formal defect ’ must be given a very wide 
and liberal meaning and presumably as connoting defects of 
various kinds which are not defects affecting the merits of the 
case on snbstantial qnestions (including equities and estoppels) 
reasonably arising betw'een the parties. The expression, as used 
in this rule, appears to be capable of snch a w’ide meaning, and it 
is difficult to fix on any more restricted meaning which could have 
Been reasonably intended by the Legislature.”

Mr. Justice Lentaigne then at page 78 dealt with the 
argument':' 'V

“ that though the second suit might fail by reason of a formal 
defect under Order 2, rule 2, the same formal defect does 
not apply to the first stiit which could / be decreed in full 
notwithstanding any defect alleged in the case. So far as clause 
ia) of Order 23, rule 1 (2), is concerned, that might appear to be 
correct as regards the claim as originally framed in such suit ; but 
I think that the case would come within clause (6), when it 
is admitted or contended by the defendant that the cause of action 
of the first suit includes the claim of the second suit and that such 
ijprtion of the claim on such cause of action must fail if the 
plaintiff is not giveft relief under Order 23, rule 1 (2), An
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193" amendment of the phiint save a portion of tbat wider claim
Dâ Tdwe but it wcukl not save it all"

usax hl\. These remarks seem to be not inapplicable to the
MAĉ y, j. present case. Mr. Justice Leiitaigne accordingly set 

aside the order of the lower Court refusing to grant 
leave to withdraw and institute a fresh suit.

In the course of his judgment Mr. Justice Lentaigne 
referred to Ve/ikata Shetti v. Ranga Nayak (1). I notice 
that this was a suit brought to recover the principal 
and interest due on a mortgage, which had been 
instituted after a suit brought to recover 1 he interest only 
had been withdrawn with permission to file a fresh suit«. 
It was argued that in spite of leave to withdraw having, 
been given the second suit was ban*ed. With this 
aspect of the case we are of course not concerned, but 
it is clear from the observations of the learned Judges 
who decided the case that they approved of the order 
of the original Court in allowing the first suit to be 
withdrawn. .They say : ■

‘‘ The obvious intention of the Court which made the order 
was to allow the respondent to sue for principal and mterest 
instead of compelling him to proceed with his claim for interest 
alone, m which case any second suit for the principal would hav& 
been met by the plea that the suit is barred by s. 43 of the Code 
(now Order 2 rule 2} “ and if the contention now raised were to 
prevail, the anomaly would be presented of an order made 
by a competent Court as to a mailer iviihin its discretion to which 
order no legal effect could be given,”

“ Section 373 ” (now Order 23 rule 1) “ was presumably 
intended to allow of mistakes or omissions being corrected within 
the discretion of the courts concerned and we do not thmk 
it necessary to hold that section 43 is a bar to the entertainment 

..' . of the, present suit.”

In the present case it is quite possible that the respon­
dent’s plaint might appear defective in its method of
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1937seeking to attain the plaintiff’s desires. The plaintiff

who wished to recover the interest due without losing 
Ms rights as mortgagee feared that to persevere in the u San hla. 
suit might result in its becoming impossible for him to m a c k n e y , j . 

recover the principal amount. That is surely a circum­
stance which would justify the Court in allowing him 
to withdraw his suit with leaî e to bring a fresh 
suit including a prayer for recovery of interest as well 
as one for recovery of the principal. Having regard to 
the consequences which might ensue tiiere is no doubt 
that his plaint might be held defective in form, and, 
adopting the interpretation approved by the learned 
Chief Justice of Bombay in the case cited above, I am 
of the opinion that the Township Court exercised its 
discretion properly in granting the leave.

This application therefore is disallowed. T he order 
of the Township Court is confirmed save that it 
shall be altered so as to make it clear that it is 
the plaintiff who should pay the costs in the Township 
Court in any case and as a condition of availing 
himself of the leave. The applicants shall pay the 
costs in this Court, advocate’s fee two gold mohurs.


