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Before J3-roadif>ay, ZafaT A li and Bhide JJ. 
T H IR  A  J — P etit i oner.

1929v e 7̂ s%is ____
The c r o w n — Respondent. May 10.

Criminal Revision No. 2214: of 1928.
Criminal Procedure Code, Act V of 1898, sections 476,

4/6-A, 476-B, and 7.95— Offences affecting administration of 
justice—Complaint hy Court acting suo motu— Appeal—■ 
loliether co7npetent.

HeJd, that the provisions of section 476-B of the Cri- 
iiiinal Procedure Oode, give a rigKt of appeal to any person 
against whom a complaint has been made hy a Court acting 

under the provisions of sections 476 or 476-A of the Oode, 
and that it is immaterial whether the Oourt acts stio motu or 

■on an application made to. it by some interested person.
Fits Holmes v. Croitm (1), referred to.

Application for revision o f the order of IQian 
Bahadur Slieikh. Din Mohammad, Sessions Judge^
LyoXl’piir, dated the 22nd Noveml)er 1928, on appeal 
from the order of Almi Mitchell, Esquire, District 
M agistrate, Lyallpur, dated the 28th May 1928,
Molding that no appeal is competent under section 
.476 -B  of the Criminal Procedure Code.

Sleem, for Petitioner.
R. C. SoNi, for: G-overnment Advocate, for Res- 

^on(fen.t. :
At the hearing o f  the case before a Division Bench 

the Judges differed upon the question as to whether an 
appeal was competent. The differing judgments were

.as follows,:— .
Z aear A li J .— The question whether a person 

■against -whom a complaint has heen niada to  
section 476 or 476-A of the €rimmal Procedure Code

(1) (1926) I. L. R. 7 Ijah. 77.



otherwise than on an application, is given the right 
Thihaj o f appeal by vsection 476-B, came up before me once

^ previously and my decision was' that he is not. When
T h e  Cr o w n . ^  *- . . _ . ,

__— the present a,pplication in revision involving the same
Za3?ar Ali J. q^eg|;ion came up I  referred it to a. Division.' Benqli 

for an authoritative decision as no ruling of any High 
Court could be found on this point.

After giving due weight to the argument 
adva.nced? by Mr. Sleem who appeared for the peti­
tioner I adhere to the view formerly taken by me that 
the phra.se “ such a complaint ”  th.at occurs in section 
476-B contempla-tes a complaint made oh an applica­
tion and not “ a complaint generally under section 476 
or 476-A ”  whether m:ade suo'motu or on an applica­
tion.

It may be observed first of all that it was by the 
amending Act o f 1923 that the old sections 11)5 and 
476 were altered and the new sections 476-A  and 
476-B were enacted. As observed by M'aclean, C .J., 
Begti Singh v. Em/pevov (1), there was no right of 
jippeal against an order under section 476, Criminal 
Procedure Code of 1898. The framers o f the present 
section 476, iji,, the Select Committee responsible for 
the amending Act of 1923, made the following remark 
iniei' alia in respect of the amended section 476

“ In order to give effect to the decision arrived' 
at in our consideration of clause 114 that the pro­
ceedings und'er section 476, etc., .should be subject tO' 
revision, we have introdluced words which w ill make 
it necessary fer the Court to recordi an order.”  
From this remark it is clear that the framers of the- 
present section 476 did not contemplate to create a.. 
right of appeal whe|’e it did not previously exist.

(1) (1907) 1. L. R. ~~
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It may further be observed here that the main W29
object of the alterations made in the old sections 195 Thiraj
and 476 and o f the supplementary sections 476-A and ^ ^
476-B evidently was to assign the function of launch- ___
ingva prosecution to the public officer or the Court 
concerned where previously it was left to the person 
who moved by application for sanction to prosecute.
With this object in view clauses (A), (B) and (C) of 
sub-section (1) of section 195 were altered and sub­
sections (4), (5) and (6) were cancelled so that in 
section 195 as it now stands the word ‘ sanction ’ does 
not occur anywhere. Section 476 provides that a 
Court may make a complaint siw motn or on an appli­
cation. The Courts to which the Courts mentioned 
in section 476 are subordinate are conferred the same 
powers by section 476-A, i.e., the Courts of either class 
can launch a prosecution either stio motu or on appli­
cation. Thus the old section 476 covers the present 
sections 476 and 476-A . Section 476-B corresponds 
mainly to clause (6) of the old section 195. W ith 
these remarks let us now turn to the phraseology o f  
section 476-B to determine its scope. It runs thus :—*

Any person on whose application any Civih.
Revenue or Criminal Court has refused to make a 
complaint under section 476 or section 476-A, or 
against whom such a complaint has been ma.de, may 
appeal * * ^  ^

The position of the phrase “ or against whom 
such a complaint has been made ”  is significant, and 
its interpretation must clearly depend upon what has 
preceded the word or. ”  If an application is made, 
one of the two things must happen, either the 
application is refused or a complaint is made. The- 
first part o f the section deals' with a refflsal and fehe 
second with the other eventuality. The coiijuiictioii ^
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V.
f H B  C aO W N .

Msed is “ or not “ and.”  I f  the intention o f the 
Thieaj Legislature had been to «llow an appeal in either oa.sG, 

i.e., whether the complaint Avas made on application 
or suo inotu, this could have been easily expressed by 

Jafab Ali J. ehanging' the order of the phrases which “ or ”  C‘on- 
iiects, andl the section might have been worded thus :—

Any person against whom a.ny Civil, lievenoe or 
Criiiiiiial Court has filed, a, cam,|:)]aint under section 
476 or section 476-A, and! any person whose applica- 
ti.oi:i to ma,l\B such a. coiiiplaijit li;is Ijeeii refused, oiay 
appeal to

The following is the comment on section 476-B 
in. Sohni's Codte of Criminal Procedure, 12th edition, 
pages 1005-06

‘ (3) Section 476-B has the words ‘ Any person 
on whose a'pflication.^ The word, application is 
very im,portant and clearly indicates the circumstances 
under which, an appeal is allowed u,nder section 
476-B.”

Under this section a.n ap})eal is only allowed 
in the following cases

“ (a) When an applicati,on is made under section 
476 to the trial Court, i.e., Subordinate Judge, and He 
refused to grant it .”

When an application is made for the first 
time to the District Court under section 476 (where 
.nO' application was made: ■ to the trial Court, ■ i . e,., 
Subordinate 3"udge) and the District Court acts under 
section 476-A .”

“  For purposes of appeal, section 476-B con- 
lemplates an order refusing a complaint or making 
a complaint on an apflic.ation by a party either under
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section 476 or 476-A. Over such an order oa such' 
an application only a right of appeal is allowed under T hieaj 
t^ection 476-B.”  “y-
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Further, according to no principle of Criminal
■ Jurisprudence is there a right of appeal against the 
act of making a complaint, and it need not be stated 
that if a complaint is lodged by a private person the 
accused has no right of appeal against it. Why then 
should there be a right o f appeal to the person against 
whom a Court or a public servant feels aggrieved and 
makes a complaint suo m.oPu. Therefore the conten­
tion that section 476-B gives a right of appeal even to 
a, person against whom a complaint is made suo motu 
does not receive support either from the construction 
■of the section or from general principles.

I am therefore of opinion that the appeal was 
incompetent as the District Magistrate had made the 
•complaint suo m.otii. I w ôuld. therefore, dismiss this 
petition, ■ '

Before concluding this judgment a word may be 
said' about the Crown lawyer who rose only to support 
the petitioner’s counsel. The position taken up by 
the Crown in the Court of Session as well as before me 
in the previous connected petitions was that no 
appeal lay. It is a question how far it is open to 
Crown lawyers to propound inconsistent opinions. 
The section is no doubt not happily worded, but the 
point involved was not such as could not admit of two 
'opinions. I t . is, therefore, a question * whether a 
Grown lawyer in view of his personal opinion is 
justified in throwing overboard the case for the Crown 
which he could have argued to be of a^istance to the 
■Court in deciding which o f the tw6 possible views wa^ 
ihe more acceptable.

T h e  C r o w n . 

Z a f a e , A l i  J .
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T h i h a j

V.

T h e  C e o w n .  

B h i d e  J .

1929 B hide J .— The petitioner Thiraj along with 
certain other persons appeared as a witness in. a case- 
under section 376 of the Indian Penal Code before the- 
District Magistrate, Lyallpnr, who found the com­
plaint to be false and purporting to act ^suo .moiu 
under s'ection 476 of the Criminal Procedure Code, 
instituted complaints under section 193 of the Indian- 
Penal Code a. '̂ainst the complainant as well her 
witnesses. These persons a,ppealedl to the Sessi(ms' 
Jud’go, who liehi tliiit no a,|>peal is competent under 
section 476-B of the Criminal Procedure Code when a; 
Court ,‘icts 1̂10 mMv: und'er section 476 and dismisse'd 
the appeals. A petition for revision, was presented 
to this Court b̂  ̂ some of them, but was dismissed by 
my learned brother, who upheld the view taken by the- 
learned Sessions Judge. La,ter on, the present peti­
tioner filed an applica,tion for revision and when this 
ca.me u b  before my learned brother he thought it 
advisable to refer it to a Division Bench, as there was- 
apparently no authorita.tive ruling o f any High Court 
on the point of law involved which is important.

When the case came up before us, the learned’ 
counsel for the Crown conceded the correctness o f the 
petitioner’s contention that an appeal does lie under 
section 476-B, even when a Court acts suo 7notu under 
section 476. Consequently, we had not the advantage 
of hearing arguments in favour of the view talcen by 
my learned brother; but T have given my best con- 
sid’eration to the question in view of its importance' 
and the diirieulty I  have felt in adopting the view 
taken by my learned brother.

The point of law which reqiiires decision in this' 
case turns'" on fee pi*oper construction o f the language 
of section 476-B which was introduced in the Griminat
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Procedure Code by the amending Act of 1923. The 
section runs as follows —

“ Any person on whose application any Civil, 
Revenue or Criminal Court has refused to make a 
complaint under section 476 or section 476-A , or 

gainst whom such a complaint has been made, may 
appeal to the Court to which such former Court is 
subordinate within the meaning of section 195, sub- 
■aection (3). and the superior Court may thereupon, 
after notice to the parties concerned, direct the with­
drawal of the complaint or, as the case may be, itself 
make the complaint which the Subordinate Court 
might have made under section 476, and if  it makes 
•such complaint the provisions of that section shall 
apply accordingly.”

It is an elementary rule of construction of 
statutes' that phrases and sentences in a statute should! 
l)e construed according to the ordinary rules o f gram­
mar (vide Ma,xwell on the Interpretation of Statutes, 
page 1). In the present instance, the decision of the 
question whether a right of appeal is given only when 
a Court files a complaint on the application of some 
person or even when it acts suo motu depends on the 
meaning of the words 'o r  against whom such a 

has been m ade’ occurring in the a,bove 
section. It seems to me that, according to the plain 
grammatical construction of the language of the sec­
tion, the words ‘ such a complaint ’ would mean a com­
plaint under section 476 or 476-A and nothing more. 
It is true that the words ‘ on whose* application " 
■occur in the preceding dause, but; these word's do nof 
■qualify the word ‘ complaint ’ ocourring in that 
•clause. They seem to be merely descriptive of the 
person to whom a right of appeal is given by the first 
•clause. The question of a right of appeal when a

T h i e a j

V.
T h e  C r o w n . 

B h i d e  J .

1929
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T h ir a j

V.
T h e  Om w n . 

Bh tbe  J.

1929 ..Court re,fi.ises to make a com plaint .imd'er section 476 
o f the Criiiiinal Procedure Code can only arise wlien  ̂
tliere is an application, by some person befoi’e the 
Court a.nd it is I’ejected, and lieiice for t.lie purposes of 
tB,e first cL'iiise, it was u.ecessa;i:'y to define th.e person, 
to who.in. the rig-lit is given. W.!ie.ii, however, a Court 
maJves a complaint, tlie conti.iige.ncy would arise 
w.lietlier t.he Court a,cts on jiii application by some- 
person or suo motu. It was, therefore, sulTicient tô  
use t.lie words ' sucli. a, coiy]|:)la.:i.!it ' in the second 
cla,use, the rel'ei'ence being to the wo-i:‘d's ‘ coTnplaint 
under section 470 or section 476--A. ’ used in the pre­
ceding ehxuse. I f  tlie intention o f the Legislature- 
were to confine tlie riglit o:f a,ppeal to cases in w hich 
an a.pplica.tion is ma,de, the inten,ti.on would pi'obably 
liave been expres.sed l)y givin,*  ̂ prominence to it in 
the opening clmipe, by such language as
follow s :—

AVhen on the applica,tion o f any person a Court. 
maJves or refuses to malve a complaint under section 
476 or 476-A the aggrieved party m,ay appeal, etc. 
etc.”

Or, the meaning could have been made clear even 
in. the section as it stands by inserting the words ‘ 
an iipplication: ’ after the words ' or against whom- 
such a complaint has been made.’

The section as it stands seems to cover all the 
classes o f cases' under section; 476 o f the Grimiii,al 
Procedure Code in which the question o f a right o f  
appeal is likely to arise, and' so far as I  can see there 
is nothing repugnant to the above construction in 
the lan^age of the section itself. Nor do I  see any 
good reason "’why the-rischt o f ap peal should be con­
fined to cases where a Court ^cts on an application.



T h e  Giiowii.

It is true that under the old law a right o f appeal 1929 
was given in cases where sanction for prosecution Thiraj 
was granted under section 195 -while there .was no _ 
right of ^appeal from an order passed under section 
476'^of the Criminal Procedure Code. But und'er the Bhidis- J, 
old law, the prosecution was left in the hands o f the 
applicant and th.e Court had on lj to see whether the 
bar created by section 195 should be removed. By 
the amending Act of 1923, the procedure by way of 
sanction was abolished and the matter is left entirely 
in the handls of the public servant or the Court con­
cerned. Whether the Court takes action on an 
application or suo motu, the principle on which it 
has to act under section 476 of the Criminal Pro­
cedure Code is precisely the same. In either case, 
the Court is bound to see whether it is expedient in, 
the interests of justice that an enquiry should be 
inade into the offence in question and has to record 
a findins: to that effect. In either case, it is ulti­
mately the co?nplaint o f the Court that sets the law 
in motion and on principle, there seems no reason 
why the action of the Court should be subject to 
appeal in the one case but not in the other. It is> 
true tha,t there is no right of appeal in the case of the 
mere filing o f a complaint in ordinary cases; but the 
law creates an exception in the case o f offences 
referred to in section 476 of the Criminal Procedure 
Code and lays it down that no complaint should be 
taken cognizance of in respect of these offences, 
unless it is filed by a Court in the manner prescribed 
in that section after recording a finding th a tM t is- 
expedient in the interests of justice that an̂  ̂ enquiry 
should be made. The act o f filing a oomplaint is 
thus a judicial act and' stands on a different footing- 
than an ordinary complaiM, It  must also be remem-,
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1929

T hikaj
V.

Bhidr J.

bered that in the case of a comphi,int by n. private 
individual if  the complaint is false, the person who 

Th e  Obown. the complaint is liable to be prosecuted under
section 211 of the Indian Penal Code, while no poich 
remedy is available when a, complaint is filed! by a 
Court.

It is a well established proposition that where 
the laii -̂iia.ge of a, statute is clear, it is not permis- 
sil)Ie to specirhite as to the intention o f  the Legisla­
ture. In the })resent instance the language used in 
section 476-B of the Criminal Procedure Cod^ is not 
perhaps happy, but I  have endeavouredl to show <ibove 
thal- the plain grammatical construction is in favour 
of the rie:ht of appeal contended for the petitioner. 
It  is a cardinal principle o f the construction, of penal 
statutes, that in case of doul)t. the construction favour­
able to the subject should be preferred', In the 
present instance the qnestion is a,bout the right of 
appeal to an accused person, a.nd wlien the phiin 
construction of the section appears to be in fa.vour of 
such, a right, it should not, in my opinion, be rejected' 
on the basis of a.ny speculation as to the intention o f 
the Legislature. However, I  may add, that it does 
not a,ppear to me that there is really any clear indica- 
tion that the intention of the Legislature wa.s different. 
My learned brother has referred to the report of the 

: Select Committee on the amending bill of 1923. It' 
■seems d'oiibtf111 'whether; i t : is permissible:; to refer to 
such a report Maxwell on Interpretation of
Statutes, 5tli Edition, page 45), The report repre­
sents only ah intermediate stage of the bill, while the 
Act as parsed' represents the final intention o f the 
Legislature. Moreover, all that the report says ia 
that the Court is now required to record a definite
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finding in proceedings' under section 476 in order to 
give effect to tlie decision arrived at, that proceedings 
under section 476, etc., should be subject to revi­
sion? But this cannot mean that there is no right of 
appeal from orders' passed under section 476 of the 
Criminal Procedure Code. It is conceded that a 
right of appeal is given by section 47(I-B at least in 
cei'tain classes of cases falling witliin the scope of 
section 476, ;.ind the recording of an ordbr would 
obviously be necessary not only for the purposes of 
revision, but also for the purposes of such appeals. 
The above statement of the reasons for the amendment 
does not, therefore, appear to be comprehensive. 
Finally, it is noteworthy that the Select Committee 
do not say in their note on section 476-B that the right 
o f appeal is confined to cases in which a Court acts on 
the application of some person.

As T have said above, it does not appea-r to me 
that it is permissible in the present instance to 
speculate as to the intention o f the Legislature; but 
even if  it were, I do not see that there is no clear 
indication that the Legislature did not intend to give 
a right of appeal in cases of the present type, where 
a Court has taken action stro motu. The plain con­
struction o f section 476-B appears to me to be in 
favour of such a right and that construction also 
■seems to be in consonance with principle as well as 
equity. There seems to be no authority in favour o f  
the opposite view. The commentator in Sohni’ s 
Criminal Procedure Code has no doubt enpressed that 
view, but he has done so without citing any authority 
or giving any good reasons in support o f it. No other 
commentator seeing to have adopted that view, so far 
as I  have been able to ascertain./

W ith the greatest respect for the view expressed: 
by my learned brother, I  am, ttee fore , constrained to

1929.
---

•Th iiiI j
Vi

The G m w B ^  

Bhidb J ,



66 INDIAN LAW  R E P O R T S . V O L, X I

B29 

iT h e  C r o w n .

B h id e  J .

Buoadwat J.

differ from liim. In iny jiidgment this petition for 
revision slioiild be accepted and the learned Sessions 
Judge directed to dispose o f the a,ppeal before him on 
the merits.

The case luas thereu-pon 'referred to Broadtvay J . 
who passed the following jud(j?nent.

B roadw ay  J.— In the course of a case iin.der 
section 37̂ ,̂ Indiaji Penal Code, the District Magis­
trate of iA-.iJipur, i'oiind it necessfiry to tak'e action 
iiiider section '476, Crimina.1 ProC'ediirei Code, and to 
direct the prosecution o f certain persons under 

_sections 193 and 211, etc , Indian Penal Code, and 
con]plaints wei’e duly made.

Some of the said persons concerned appealed to 
the lea,med Sessi,ons Judge who held that, inasmucli 
a,s the District Mfigistrate had acted suo motUy no 
■appeal was competent, having regard to the provi- 
sioiiB of section 476-A.

These persons then moved this Court under 
section 430. Criminal Procedure Code, and their 
petitions came up before Mr. Justice Zafar A ll who 
upheld the view of the len,rned Sessions Judge and dis­
missed the petitions.

In the m.eaiitim,e ThiraJ a.gainst whom, a com­
plaint had been filed under section 193, Indian Penal 
Code, also a,ppealed to the learned Sessions Judge 
who held tha.t no appeal was competent, and Thiraj 
-then came up to this Court under section '439, Cri­
minal Procedure Code.
' ' . The petition was heard by Mr. Justice Zafar A ll 
and, as the eorrectness of his view, as expressed in 
'Criminal Revision No.,, 1407 of 1928, w as challenged,:: 
he referred the question to. a; Division Bench. ; TE^:



matter was argued before a Diyision Bench consisting 1929
o f ^ r . Justice Zafar A li and Mr. Justice Bliide, andl̂  Thi^
as these two learned Judges have differed, the question _ 'H- 
•k. u   ̂  ̂ T h e  CaowN.Mis been referred to me.
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As I  understand it the question is, whether, when 
a Court acts under section 476 or 476-A  suo motu, and 
directs the lodging of a complaint against any person, 
that person has a right of appeal under section 476-B, 
Criminal Procedure Code? The answer involves the 
interpretation of section 476-B which runs as 
follow s:—

“ Any person on whose application any Civil, 
Revenue or Criminal Court has refused to make a 
complaint under section 476 or 476-A, or against 
whom such a complaint has been made, may appeal 
to the Court to which  ̂  ̂ ”

Now, to my mind this section gives a right of 
appeai to two different persons against two separate 
judicial acts of a Court, first to a,n applicant whose 
application to have a complaint lodged! under section 
■476 or section 476-A, Criminal Procedure Code, has 
been refused, and second to the person againsl whom 
a comflaint under section Jf.'IB or 'Jf.76-Â  Criminal 
Proaedwe Code, has 'been lodged. The present peti- 
■tion deals with persons falling within the second 
<3ategory. Tliiraj has had a complaint lodged against 
him by a Court acting under the provisions of section 
476, Criminal Procedure Code. Frqoi the momenli 
that the complaint was filed in Court it seems' to me 
that he becaine entitled to appe^, and in this view I  
am, to some extent, supported by FitzHolmes t , 
Crown

(1) (1926) I. L . 7 Lah. 77.

Beoadway j .
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1929 Turning to the word’s o f tlie section dealing with
Th^ j position of T liiraj, we find, the follow-

V. iiig :— or aga:i,nst w}io],n such a co.niplaint ha,s been 
The CBQwiir. jj  ̂ judgment tills ii'iea.n,s that thê  right

BitoAD̂ vxiY J, of“ a.ppea,], i,s given to fuiy ]:.)erson a,gainst wh.o:oi a 
coinplaint has' actnalhj been made. The nature of the- 
(‘oiiiplaiiit i,s referred' to or defined by the use of the 
•\'\'Oi:'d ‘ sncb, ’ w,hicb to my mind clearly rela,tes ba,ck to 
the wonls, complaiiit niider section 476 or 476-A.”  

In these circumstances, in my judgment, the pro- 
•visions o f section 476-B, Criminal Procedure Code, 
give a,, right of aj^peal to any person against whom a 
complaint ha,s been m,a,de by a Court acting under the 
provisions of section 476 or 476-A, Criminal Proce­
dure Code, a,nd tha,t it is* immaterial whether the 
Court acts suo motu or on an application made to it 
1)3̂  some interested person.

I, therefore, accept this petition and send the 
case back to the learned Sessions Judge with the 
direction that he will hear the appeal and decide it 
in accordance with law.

iV. F. E.
Remsion accefted.


